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The Senate met at 9 a.m., on the ex-
piration of the recess, and was called to
order by the President pro tempore
[Mr. THURMOND].

The PRESIDENT pro tempore. To-
day’s prayer will be offered by our
guest Chaplain, Rabbi Daniel Fried.

PRAYER

The guest Chaplain, Rabbi Daniel
Fried, Congregation Anshe Emeth,
Hudson, NY, offered the following pray-
er:

Almighty God, we ask for Your di-
vine guidance and inspiration for those
who are charged with the great respon-
sibility of directing the affairs of our
Nation. May Your Holy Spirit dwell
richly within them as they manifest
abiding courage and sincere faith, in
the cherished traditions of our Found-
ing Fathers, to work for freedom, jus-
tice, and peace. Grant them Iloving
kindness and patience, understanding
and insight.

Bless all of the inhabitants of our
country. In our relations with one an-
other, may we ever feel our common
humanity and our common duties of
justice and truth. Bring us together
into an indissoluble bond of friendship
and peoplehood in order that we may
promote the welfare of our beloved
country and increase the happiness of
our fellow human beings.

May the Biblical ideals of freedom
and fraternity, of justice and equality,
enshrined in the American Constitu-
tion, become the heritage of all the
peoples of the Earth.

We ask it in Your name, O Lord.
Amen.

———

RECOGNITION OF THE ACTING
MAJORITY LEADER
The PRESIDENT pro tempore. The
able acting majority leader is recog-
nized.
Mr. SANTORUM. Thank you, Mr.
President.

Senate

(Legislative day of Monday, July 10, 1995)

SCHEDULE

Mr. SANTORUM. Mr. President, this
morning the leader time is reserved
and there will be a period of morning
business until 9:45 a.m. At 9:45 the Sen-
ate will resume consideration of S. 343,
the regulatory reform bill. Rollcall
votes can be expected throughout to-
day’s session of the Senate and into the
evening in order to make progress on
the bill.

Mr. DASCHLE addressed the Chair.

The PRESIDENT pro tempore. The
Democratic leader is recognized.

Mr. DASCHLE. I thank the President
pro tempore. I understand the leader
time is reserved. I will use some of my
leader time this morning.

———

UNITED STATES-VIETNAM
RELATIONS: LOOKING FORWARD

Mr. DASCHLE. Mr. President, yester-
day President Clinton announced that
the United States would establish dip-
lomatic ties with the Government of
Vietnam. I want to commend the Presi-
dent for having the courage and the vi-
sion to begin a new chapter with a na-
tion that was once our enemy.

It has been 20 years since the last
U.S. helicopter lifted off the roof of the
American Embassy in Saigon, a tragic
ending to a long and painful war. For
years afterward, relations between our
two nations have remained hostile and
the question of what happened to the
American soldiers missing in action in
Southeast Asia remained unanswered.

But times have changed. The Viet-
namese leaders who viewed the United
States with suspicion and distrust have
been replaced by a new generation of
leaders, one that has demonstrated a
desire to cooperate on the POW/MIA
issue and a number of other questions
having to do with relations between
our two countries. With their help, we
have been able to make much progress
toward our goal of a full and accurate

accounting of our soldiers who did not
come home when the war was over.

I understand that the prospect of re-
storing diplomatic ties with Vietnam is
painful to many Americans, particu-
larly those who have friends and family
members among those who remain un-
accounted for in Vietnam. But experi-
ence has shown us that it is precisely
by expanding our ties with Vietnam
that we are most likely to learn what
happened to the soldiers who never re-
turned.

Consider the President’s decision on
February 3, 1994, to lift the trade em-
bargo against Vietnam. At the time,
some Members of Congress and some in
the veterans community expressed con-
cern that lifting the embargo would re-
ward Vietnam prematurely and dis-
courage their further cooperation on
the POW/MIA issue.

Instead, as we all now know, just the
opposite has occurred. Just 2 months
ago, officials from the Departments of
State, Defense, and Veterans Affairs
traveled to Asia for high-level talks
with their counterparts in both Viet-
nam and Laos. During that trip they
were presented with more than 100 doc-
uments, which the Defense Department
has called the most detailed and in-
formative turned over to date. More-
over, our officials characterize the co-
operation they had received from the
Vietnamese as excellent.

Well, this progress has not gone un-
noticed by those who remain com-
mitted to a full accounting of our
POW’s and MIA’s. For example, the
Veterans of Foreign Wars, one of the
Nation’s most influential veterans
groups and an organization whose
membership includes 600,000 Vietnam
veterans, released a statement on June
13 regarding the issue of normalizing
relations with Vietnam. In that state-
ment, the VFW announced it will sup-
port the establishment of diplomatic
ties with
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Vietnam, provided such ties would en-
able the United States to make even
further progress toward a full account-
ing of the missing.

It is also telling that normalization
of relations with Vietnam is strongly
supported by three of my colleagues
who are distinguished veterans of the
Vietnam war and who served with me
on the Senate Select Committee on
POW/MIA Affairs: Senator JOHN
KERRY, the chairman of the committee;
Senator JOHN MCCAIN, a prisoner of
war in Vietnam for 6 years; and Sen-
ator BoB KERREY, the recipient of the
Congressional Medal of Honor for her-
oism in Vietnam. Having devoted
countless hours to this issue, all three
concluded establishing diplomatic ties
with the Vietnamese will lead to great-
er cooperation in resolving our remain-
ing POW/MIA cases.

Normalizing relations with Vietnam
does serve our national interest in an-
other very important respect. Other
nations have already created a diplo-
matic presence in Vietnam, and some
have even entered into trade agree-
ments with the Vietnamese Govern-
ment. This puts U.S. businesses at a
competitive disadvantage in one of the
fastest growing markets in all of Asia.
Establishing a formal presence in Viet-
nam will help this country even out
the playing field with their inter-
national competitors, leading to great-
er exports and greater job creation.

The President has recognized that
our relationship with Vietnam should
be based on today’s national interests,
not yesterday’s animosities. I fully ex-
pect his bold decision will help us find
the answers about our missing service-
men that their families and we have
long awaited.

Madam President, I yield the floor.

———
MORNING BUSINESS

The PRESIDING OFFICER (Mrs.
HUTCHISON). Under the previous order,
there will now be a period for the
transaction of morning business for not
to extend beyond the hour of 9:45 a.m.
with Senators permitted to speak
therein for not to exceed 5 minutes
each, with some exceptions.

Mr. SANTORUM addressed the Chair.

The PRESIDENT pro tempore. Under
the previous order, the Senator from
Pennsylvania [Mr. SANTORUM] is recog-
nized to speak for up to 10 minutes.

The Senator from Pennsylvania.

Mr. SANTORUM. Thank you, Madam
President.

———
SEEKING JUSTICE

Mr. SANTORUM. Madam President, I
rise today to talk about two men; one
is a Nazi doctor, the other is his pur-
suer. Before I get into that, I want to
thank my father-in-law and my moth-
er-in-law, Dr. Ken Garber and Betty
Lee Garber, for bringing this matter to
my attention.

This is a painful subject to talk
about for many, particularly as we
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look at what is going on in Bosnia and
some of the ethnic cleansing that is
happening there. We talk about Viet-
nam and our missing in action. Look-
ing at history and digging up the past
is not always a pleasant experience but
one which I believe is absolutely nec-
essary in this case and one that I come
to the floor to talk about and will be
on notice to come back to if it is nec-
essary to talk about it again.

The Nazi doctor I am going to talk
about this morning is Dr. Hans
Sewering. He is just not a normal doc-
tor in Germany. This is a doctor who
was the head of the German Medical
Society for 17 years—17 years. He was a
State senator in the State of Bavaria
for 20 years, a very well-known person
in Germany.

How this came to the attention of his
pursuer 2 years ago, Dr. Michael
Franzblau from Marin County in Cali-
fornia, was that Dr. Sewering was nom-
inated, in fact elected, to become the
president of the World Medical Asso-
ciation, the affiliate of the American
Medical Association in the TUnited
States.

It came to the attention of Dr.
Franzblau that Dr. Sewering was ac-
cused of crimes during the Nazi reign.

And who is Dr. Sewering? Dr.
Sewering joined the SS in 1933. Nine
months later, he joined the Nazi Party.
When he graduated from medical
school, he went to work in Munich at
the tubercular clinic of Schoenbrunn
near Dachau in 1932.

During that time, under his adminis-
tration, Dr. Franzblau, and other med-
ical historians, are suggesting that he
sent over 900 disabled children to a
‘“‘healing center’’—a healing center—6
to 10 kilometers away, not far down
the road, from the tubercular clinic
that he ran. Over 900 children were sent
to a healing center.

What was this healing center? It was
a euphemism for a ‘‘killing center,”
where disabled children were delib-
erately starved and given barbiturates
to kill them ‘‘efficiently,” with little
cost to the state.

The center was run by a Dr. Helmut
Pramueller. Dr. Pramueller in 1949 was
convicted by a German court. They
found him guilty of murdering 6,000
children who were ‘‘unfit’> because of
their disabilities, which ranged from
epilepsy to mild mental illnesses to
physical disabilities. By the way, Dr.
Pramueller, for killing 6,000 children in
this ‘‘healing center,”” was sentenced to
6 years in prison. He got 1 year off for
good behavior.

But Dr. Sewering was never pros-
ecuted. The reason for that is that the
evidence was not made available. In
fact, the only evidence we have been
able to ascertain through the work of
Dr. Franzblau, and others, is one docu-
mented case of which Dr. Sewering
sent a 12-year-old girl, Babette
Frowiss, to the ‘“‘healing center’” from
his tubercular clinic at the
Schoenbrunn. We have the document,
with his signature on it. It says:
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She is no longer suitable for Schoenbrunn.
She will be sent to Egfling-Haar—

The name of this killing center—

the healing center.

It was well known in Dachau, the vi-
cinity of where these centers were,
that this ‘‘healing center’ was, in fact,
a place where children were starved
and killed ‘“‘efficiently.”

But nevertheless, we have that docu-
ment, the origins of which we do not
know. It has been authenticated as a
real document, but we cannot find any
other documents. In fact, the German
Government will not make available
any of these documents. Some even in-
sist that they are not available or that
they do not exist or, if they do, they
just cannot find them. But in any case,
they are not around, and the prosecu-
tors in Munich that Dr. Franzblau is
trying to get to prosecute this case
refuse to look into it.

Another curious angle to this ques-
tion is four nuns. The tubercular clinic
at Schoenbrunn where Dr. Sewering
worked was run by Franciscan nuns,
the Franciscan order. There were four
nuns as of 2 years ago, when Dr.
Sewering was nominated to presidency
of the World Medical Association, who
were there at the time. When Dr.
Sewering was elected, and then with-
drew his nomination in election, these
four nuns issued a statement basically
indicting Dr. Sewering and what went
on at the clinic and at Egfling-Haar, at
the healing center, the killing center.

You might think that if you were the
prosecutor in Munich who was con-
cerned about sending children to their
death by such a horrendous means that
you would take the time to interview
these nuns who released this state-
ment. Well, the prosecutor has not
done so. Despite protestations from Dr.
Franzblau, and others, he has refused
to interview them. He has refused to
pursue the documents that can ulti-
mately convict Dr. Sewering of his
crimes. And Dr. Franzblau persists in
his trips over there to get them to pay
attention to this, but this is an uncom-
fortable thing to talk about, and this is
a very powerful man in Germany. Sev-
enteen years the head of the medical
society and they have refused to go
after him.

Dr. Franzblau is taking matters into
his own hands. On Friday, this will be
published in the New York Times. The
Friday morning New York Times will
have this full-page advertisement. It
says:

We accuse the German State of Bavaria of
harboring and protecting a war criminal.

The German State of Bavaria has pro-
tected Dr. Hans Joachim Sewering for 50
years.

Dr. Hans Joachim Sewering is accused of
participating in the transfer of 900 German
Catholic children from Schoenbrunn Sani-
tarium to a ‘‘Healing Center’” at Egfling-
Haar, where they died.

Four nuns made this allegation in January
1993.

They were eyewitnesses to these crimes
and broke their vow of silence 50 years after
the fact at the suggestion of the Bishop of
Munich.
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Yes, they remained silent for 50
years, but after this man was elected
to the World Medical Association presi-
dency, they spoke up at the urging of
the Bishop of Munich.

Dr. Sewering, age 78, still practices medi-
cine in Dachau.

Dr. Sewering must be brought to the bar of
justice now.

The relatives of the murdered children ask
for justice.

The German people will be cleansed of this
stain on their honor by the successful pros-
ecution and conviction of Dr. Hans Joachim
Sewering for murder and crimes against hu-
manity.

And they ask:

If you believe, as we do, that Dr. Sewering
should be brought to justice, please act now
by faxing or writing to the German Con-
sulate. . .

At their number.

I hope that Senators listening to
this, if they believe as I believe that
the German Government owes more
diligence in pursuing this, that they
sign on to a letter that I will be send-
ing to the German Government asking
them to find these documents and to
interview these nuns so we can pursue
this case. It is the least they can do. It
is the least they can do for 900 children
starved to death because of their dis-
abilities.

I come here to the U.S. Senate not
casually. I know this is a very impor-
tant place to make these Kkinds of
statements, but this is an abomination.
The children who were murdered de-
serve justice, their families deserve a
full accounting, and Dr. Franzblau, 25
of whose relatives were incinerated in a
synagogue in Poland, deserves the sat-
isfaction of knowing that his efforts
were not in vain.

Madam President, I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Alaska [Mr. MURKOWSKI] is recognized
to speak for up to 10 minutes.

———
THE SUPERFUND

Mr. MURKOWSKI. Madam President,
I rise to discuss that portion of S. 343
covering the Superfund. As we know,
Senate bill 343 establishes require-
ments to do risk assessment and cost-
benefit analysis and includes Super-
fund cleanups that exceed $10 million
in total costs.

The administration, however, and
some Senators, want this section re-
moved from the bill on the grounds
that the application of cost-benefit
analysis to Superfund through the reg-
ulatory reform process is somehow in-
appropriate. I think it is fair to say
there is also a question of jurisdiction
relative to the various committee ref-
erences that this bill would ordinarily
go to that portion—at least under
Superfund. I am speaking of the Envi-
ronment and Public Works Committee.

However, laying that aside, because
of the statutory requirements in the
Superfund requirements itself, risk and
cost-benefit analysis, in my opinion,
are precisely the right tools that the
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Government should be using to carry
out the requirements of that law.

Provisions in the Superfund law spe-
cifically require cost-benefit and risk
analysis. Superfund requires that the
President select appropriate remedial
actions that ‘“‘provide for cost effective
responses’ and to consider both the
short-term and the long-term cost of
the actions.

Superfund requires the President to
publish a regulation called the national
contingency plan [NCP], to carry out
the requirements of the statute.

Now, the NCP must contain, one,
methods for analysis of relative costs
for remedial action; two, means for as-
suring that remedial actions are cost-
effective over time; three, criteria
“‘based on relative risk or danger’ for
determining priorities among releases
of hazardous substances for the pur-
poses of taking remedial action.

Now, the national contingency plan
also requires a baseline risk assess-
ment to be performed for every reme-
dial action. This means that for every
Superfund cleanup, a risk assessment
is done right now.

Superfund requires the President to
identify priority sites that require re-
medial action through a hazard rank-
ing system that must ‘“‘assess the rel-
ative degree of risk.”

Unlike other environmental statutes,
the Congress explicitly wrote provi-
sions into this law that cost and risk
were to be taken into account. Yet, the
same entrenched bureaucracies that
have been running up the costs of these
remedial actions for years now say we
simply cannot have reform.

But that is what we hear publicly.
Within the administration there is a
clear recognition that cost-benefit and
risk analysis, however, do belong in the
Superfund Program.

I refer to a memorandum prepared by
the Council on Environmental Quality.
In that memo, the administration cor-
rectly pointed out the blatant incon-
sistencies between its posture regard-
ing this section of S. 343 and its posi-
tion on regulatory reform, as well as
reform of the cleanup statutes.

The memo states that opposition to
the intent of the cleanup provisions of
S. 343 is ‘‘inconsistent with several ad-
ministrative policies.”

Further, ‘““The administration has re-
peatedly testified that cost-benefit
analysis is a ‘useful tool’ in making
cleanup decisions.”

It also says, “EPA, DOD, and DOE,
have made well-publicized commit-
ments to more realistic risk analysis in
cleanup activity.”

Executive Order 12866 requires cost-
benefit analysis for regulations over
$100 billion. Many cleanups exceed that
amount and the total cost of cleanup
activities approaches or exceeds $400
billion.

Quoting, ‘It will be hard, politically
and logically, to defend application of
the cost-benefit comparison to the
former decisions and not the latter.”

The administration also incorrectly
states in that memo that
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supplementing existing decision -cri-
teria with cost and risk considerations
allows an illegal departure from statu-
tory standards in developing more rea-
sonable alternatives.

As indicated Dbefore, remediation
under Superfund is currently required
to base its decisions on risk and cost
considerations. Senate bill 343 has been
amended to clarify that statutory pro-
visions cannot be superseded.

Critics of this section argue that
these reforms should be addressed in
the Superfund reauthorization. Super-
fund authorization expired last year,
and the taxing authority expires this
year.

I know many of my colleagues and
other members of the Environment and
Public Works Committee have been
working hard, but Superfund reauthor-
ization may not be completed this
year. That is a real possibility.

So, in conclusion, I would like to
share with you the realization that the
Superfund cleanup provisions of Senate
bill 343 are entirely consistent with the
existing law, and the planned adminis-
trative reforms that the Clinton ad-
ministration is putting in place even
now.

Superfund is not a level playing field.
Federal and State regulators have ig-
nored risk and cost considerations
throughout this process, in spite of the
statutory requirements to consider
these factors.

The program is badly broken largely
because the degree and costs of cleanup
have proceeded virtually unchecked for
years.

Further, simply having these provi-
sions in this bill has brought about a
new willingness on the part of the reg-
ulators to be more realistic in the re-
medial action selection process.

Finally, the Superfund provisions of
S. 343 are consistent with the law, are
a needed reform of the remedy selec-
tion process, and are an appropriate
and necessary reform of one of the
most expensive regulatory programs
we have experienced in history.

Madam President, I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Wyoming [Mr. SIMPSON], is recognized
to speak for up to 15 minutes.

——

THE REGULATORY REFORM BILL

Mr. SIMPSON. Madam President,
just a few words about various things.
First, with regard to the efforts of Sen-
ator HATCH, Senator DOLE, and others,
on both sides of the aisle, including
Senator JOHNSTON, with regard to regu-
latory reform, I think it is very vital
that we continue our efforts in a bipar-
tisan way on this issue. It is a very
simple issue out in the land. People are
pretty well fed up with the quality and
quantity of regulations over the years
that have been ground out by the Fed-
eral Government.

It is long past time that we did some-
thing to interject common sense and
sound science into the regulatory proc-
ess, and the bill that Senator DOLE,
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Senator HATCH, and Senator JOHNSTON
put together will really go a very long
way in doing that.

We have tried to ensure that Mem-
bers on both sides of the aisle make
their concerns known about various
provisions in the legislation. We have
worked very hard to include everyone.
It is time to start walking the walk in-
stead of talking the talk. So I hope we
will continue our vigorous efforts.

We have seen in Wyoming so many
issues with regard to coal mining. We
are the largest coal-producing State in
the Union; yet, we would have EPA
come to our State where we have laws
that are more strict than the Federal
Government, and come to the mining
area and set up air quality monitors
for things like ‘‘fugitive dust,” in an
area where the wind blows 60 miles an
hour three times a week and will peel
the vegetation right off the prairie.
They set up their monitors and tell us
about regulating and reducing fugitive
dust. This is absolutely absurd. It re-
flects no common sense. Some EPA
regulators are people of zeal, without
any intellectual understanding of oth-
ers or of their situation. Remember,
too, that this community of Congress
is populated by privileged people, many
of whom have never met a payroll,
many of whom know nothing about
real life or how to work—really work—
digging a ditch, tamping concrete
forms, working for a construction com-
pany, cowboying—enough. I think it is
time to give them a wake-up call, and
I think we will do that.

Hopefully, we will, at the same time,
try to deter the trend in this country
that has been to try to get every single
chemical out of every food, drink, and
tube of lipstick known to man or
woman. That type of activity causes
our society to shoulder exorbitant
costs that are just not necessary—3$140
billion year on pollution control. We
must decide how much will we spend to
get the last 5 percent of the pollution
out of the smokestack or the waste
stream, because it is those expendi-
tures that are so excessive.

We are being forced to recognize that
the really tough choices are now un-
avoidable.

The administration and the environ-
mental groups have been critical of our
efforts to mandate that risk assess-
ment and cost benefit analysis be used
by the bureaucracy. But even the
Washington Post stated in a recent edi-
torial: ‘“‘Surely it makes sense to do
the kind of analysis that weighs one
health threat against another, and
shows where reductions in pollution
will pay off most effectively in lower
rates of illness and death.” And the
Post editorial goes on to correctly rec-
ognize that the regulatory reform bill
“. .. addresses defects ... that are
real.” And ‘“‘within it lies the genuine
opportunity to strengthen the protec-
tion of the country’s air and water.”

I find it disturbing that the environ-
mental groups have run radio ads at-
tacking Members of Congress who sup-
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port this legislation. These ads greatly
oversimplify the issues we are consid-
ering and as usual the environmental
groups are using fear and emotion to
try and turn the public against regu-
latory reform efforts. So when I hear
groups say this is a back door assault
on our environmental and health laws I
recognize that they are resorting to
what Senator Gary Hart used to call
‘“Mau Mau politics.”

This kind of activity is real quite
uncalled for.

I am fond of saying that everyone is
entitled to their own opinions, but no-
body is entitled to their own facts. And
the fact is that injecting sound science
into the regulatory process can en-
hance our efforts to protect the public
health and the environment.

We have a real opportunity to stop
the tendency that Federal regulators
have to overreact to any newly discov-
ered dangers by diverting dispropor-
tionate financial and human resources
into hastily conceived remedies. We
have seen examples of that with super-
fund, or the asbestos in schools pro-
gram and in so many other areas.

In the case of asbestos in schools we
were told we had to get the asbestos
out or we were going to kill or injure
all the children. So Congress rushed to
pass a law and the regulators issued
regulations and we began a rush job to
get the asbestos removed. But what we
ended up doing was to release more as-
bestos into the air and to cost the tax-
payers millions of dollars in remedi-
ation costs. And more importantly, we
have inadvertently exposed more chil-
dren to more asbestos and greater risk
than if we had simply left it in place
and contained it. So that is the type of
thing that we want to avoid in the fu-
ture and risk assessment and cost ben-
efit analysis will help do that.

Some in Congress and in the bureauc-
racy have tried to provide the public
with a risk free environment. That is a
purely quixotic exercise. We cannot af-
ford to provide a risk free environment
and in fact it is not possible to do that
in the real world. So let us recognize
that and get on with the business of
making certain that logical and well
informed regulatory decisions are
made in the future. We cannot do that
without passing legislation such as the
Dole bill and I am so very pleased that
we are finally going to do something
constructive with regard to regulatory
reform since we can no longer afford to
live with the status quo.

We will hear a metric ton of the tired
old rhetoric about how we must protect
the children and save the babies. How
if we tinker with the current regu-
latory regime we will cripple the bu-
reaucracy and cause regulatory grid-
lock. We will hear that it is arrogant
to assign a value for human life, or
that this is just an attempt to let in-
dustry and curses—big business—off
the hook. But Mr. President, this is be-
ginning to sound like the boy who cried
wolf too many times. The American
people are more sophisticated than
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that. They have heard these tired old
phrases time after time. They are be-
ginning to tune it out. They are suf-
fering from what one journalist calls
“environmental compassion fatigue.”
So I trust the larger majority of Sen-
ators will not view this as a partisan
issue or as an industry versus environ-
mental group issue. But as a chance to
help everyday citizens to get sensible
and understandable regulations, based
on real costs, risks, and common
sense—in order that we can restore
some of the credibility that the Fed-
eral agencies and Congress have lost
over the years. This debate is about
change. Bureaucrats don’t like change.
And this administration doesn’t like
any change that they didn’t think of
first.

But we must overcome this aversion
to constructive change with goodwill,
facts, common sense, and perseverance.
So I trust my colleagues will put aside
partisan rhetoric and fear mongering
and we will all join together to truly
reform our regulatory system for the
benefit of a majority of the American
people. They do not expect anything
less from us, and I do trust we will not
disappoint them.

————

VIETNAM AND DIPLOMATIC
RELATIONS

Mr. SIMPSON. Madam President,
with regard to Vietnam, I fully under-
stand the heartfelt emotions and
strong feelings which surround the nor-
malization. Obviously we do, especially
the delicate and painful issue of the
POW/MIA’s.

Nobody, nobody in their right mind
wants Americans who fought for their
country to be forgotten or abandoned,
and in no way do I nor do any of my
colleagues in this body want our Na-
tion to forget any possible remaining
POW/MIA’s.

I have always said this. If there is
proof of any Americans—any of them—
being held against their will—proof—
we should get them out right now.

I was involved in this process many
years ago with Senator Cranston, my
friend from California. We held hear-
ings. I will never forget the gentleman,
or I will say the chap, whatever lesser
degree I can work up, who came before
the Senate and said he had 287 minutes
of a movie of someone in a cage impris-
oned in Vietnam. We said, well, we
would hope that you would produce
that. He said, I will for 2 million bucks.

I think that is the closest I came to
fisticuffs, at least in these recent
times, with that person. Absolutely ab-
surd and disgusting. He said he had
these films and, of course, he did not,
and then, of course, we had pictures of
people in uniform with weapons, and
then upon close examination we would
find they were taken in Hawaii or some
other country in Southeast Asia. Abso-
lutely absurd and disgusting.

We said, ‘“You show us where they
are and we will get them.” I just be-
lieve we need to be very honest where
we are with this gut-wrenching issue.
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Last year, I applauded the Presi-
dent’s decision to announce the lifting
of the trade embargo, especially in
view of the fact that this has been such
a painful issue for him, due to the pre-
vious campaign scrutiny of his antiwar
efforts during the Vietnam conflict. I
am pleased that he did not shirk from
the responsibility of doing what he felt
was right, even though it was not nec-
essarily popular with all the groups.

I visited Vietnam with some of my
distinguished colleagues and saw per-
sonally the vast improvements taking
place. Firsthand, I saw the continued
progress in the area of human rights.

In my opinion, the best way to en-
courage the Vietnamese to continue
along this path of redemption is by es-
tablishing these full diplomatic rela-
tions with the Vietnamese Govern-
ment.

As a veteran myself, it is time to
continue to march forward regarding
this issue. Ever more effectively and
positively we will learn about more of
the POW/MIA issue, if business people,
diplomats, military, American visitors
travel and talk with Vietnamese all
over that country.

Much will be gained by a larger
United States presence in Vietnam.
Gaining information about POW/MIA’s
has been exceedingly difficult without
an embassy or other contacts since
1975.

Remember that, as we stiffed Viet-
nam for 18 years, we received nothing—
nothing—in the way of cooperation,
nothing in the way of information.
Ever since we loosened our grip, much
has come forward.

While we speak of the POW/MIA’s
with great, great compassion, it would
be interesting to me to know what hap-
pened to the 86,700 people missing in
action from the Second World War.
Who is out speaking for them, and rais-
ing money in the process? Or the 9,000
or 8,700 missing in action from the Ko-
rean war. Who is speaking for them?

There had been an unfortunate test
case of keeping the issue alive, with
some groups, at least, with regard to
their own personal gratification, and of
course the aspects of the fundraising.

It is going to be a good thing. I com-
mend the President. We will now be the
161st country to recognize Vietnam.
Hear that. Normalization of the United
States and Vietnam puts the United
States on the list at No. 161. Because
currently, 160 countries, including all
of our major trading partners, have full
diplomatic relations with Vietnam,
providing their country’s companies
and citizens with a key political entry
for vital decisions of procurement,
vital decisions as to travel and inter-
course among nations.

I want to commend the VFW. I am a
lifetime member of the Veterans of
Foreign Wars, who said last month
that, “We are of the opinion if normal-
izing relations with Vietnam furthers
the process toward the fullest possible
accounting’’—meaning POW/MIA’s—
‘““then we would support this decision.”
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I want to commend our sturdy
friends, JOHN MCCAIN, JOHN KERRY,
BoB KERREY, for taking the courageous
position they have on this issue. Would
it not have been for them, it would not
have come to this point. All three serve
as a remarkable testimony toward
doing the right thing, putting the past
aside, moving forward. That is what
life is all about—change, moving for-
ward, maturing.

———

TRIBUTE TO ABBY SAFFOLD

Mr. SIMPSON. Madam President, fi-
nally, just a word about this remark-
able woman who leaves our midst in
the Senate family. That is Abby,
known to most Members as Abby.

Abby Saffold, schoolteacher, parole
officer—I think perhaps she was that
while she was in the Senate, as I think
of it—for in many cases, as we would
come in the door and we would say,
“When is the next vote, Abby? When
are we going to get out of here Fri-
day,” and ‘“What is next week’s sched-
ule?”

There she was, with that very genial
and very, very steady manner, sharing
her remarkable expertise of the Sen-
ate. She was trained well by Senator
ROBERT BYRD and others. She did it all,
and she did it very well.

I would just like to wish her well and
say that the most single particular
thing for me about Abby was, whether
I was in the minority or the majority,
I was treated exactly the same—with
courtesy, with intelligence, with good,
rich, knowledge of the Senate.

I think that is the tribute to her, be-
cause there are those—not just staff,
but those of us who are known simply
as principals—who, when we are riding
high in the majority, really do lay it
on. Then, when we get in the minority,
we kind of whimper and whine a bit. I
have been in both places.

To Abby, the tribute is the courtesy
that she extended to all, regardless of
party, regardless of philosophy, and I
certainly wish her well. Knowing her,
she will be doing some things that will
be very pleasing and important and
satisfying to her. God bless her. I yield
the floor.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

OPPOSITION TO THE NORMALIZA-
TION OF DIPLOMATIC RELA-
TIONS WITH VIETNAM

Mr. GRASSLEY. Madam President, I
want to comment on something that
the President did yesterday.

The President normalized relation-
ships with Vietnam. The President, I
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think, did the wrong thing. The Presi-
dent is not a veteran of any war. I have
never been in military service. I do not
presume to understand wars. But I do
understand the commitments we made
to the people who have been drafted
and volunteered; that is, if they are
missing in action, our Government is
going to take all action necessary to
make sure that we get information
about them, and also, if you are taken
as a prisoner of war, we are going to do
everything we can to get you out. ‘“Ye
shall not be forgotten nor forsaken.”

But yesterday there was a deafening
roar that we heard all the way down
here in the Nation’s Capital—and that
roar came from Wall Street. No. It was
not about the Federal Reserve’s deci-
sion to lower interest rates. It was be-
cause the Dow went through the roof,
and it was because yesterday President
Clinton announced that he will take
steps to normalize diplomatic relations
with Vietnam. And that is because it is
driven not so much by a commonsense
approach but because of corporate and
commercial interests in America, and
the profit motive was stronger than
our humanitarian motives.

Of course, that sent the tickertape
cascading through the canyons of steel.
The champagne flowed freely through-
out corporate America. The powerful
forces of business and profit have won
an important battle over America’s ob-
ligation to account for our missing
servicemen. The only thing flowing
among the MIA families who have not
had answers was resignation and de-
spair yesterday.

This is a President whose term is
marked by broken promises. I believe
that when history recounts the Clinton
years, many will reflect and call him
“Broken Promise President.”

That is what he has done on this
issue. Yesterday President Clinton
broke another promise, and he made a
grave mistake by doing it. His decision
is wrong because it displays a gross in-
justice to Americans who have fought
to defend our country’s freedom. It dis-
plays an injustice to their families,
who have waited vigilantly and who
have endured a pain of uncertainty for
the past 22 years.

The President’s action also reveals a
dismal commitment to the men and
women who are and have been members
of the military, loyally serving their
country because of this promise we
have made to them that was not kept,
that we shall not forsake nor forget
them.

We are going to have a State Depart-
ment authorization bill before this
body perhaps next week, and I will
have more to say about that then. But
I want to make just a few comments
because I was on the POW/MIA Com-
mittee.

I said 3 years ago that on this issue of
commercial ties and diplomatic rec-
ognition, that there was a steamroller
moving through this town headed di-
rectly toward normalization of rela-
tions with Vietnam. This was despite
the fact that an investigation was still
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under way into the POW/MIA issue by
the select committee that I served on.

Corporate America is driving the
steamroller. The avenues of its travels
were largely underground. They were
barely seen by the public. Government
officials in all agencies in both
branches of Government were busy
paving the way for further advance-
ment.

The one potential roadblock was a
resolution of the POW/MIA issue. But
the roadblock was no match for the
steamroller. The Select Committee on
POW/MIA’s was never able to reach a
consensus on the issue of the possi-
bility that men remain in Vietnam.
Moreover, there was never a thorough,
independent evaluation of each MIA
case. There were lots of promises but
never an evaluation case by case.

There was also great hyperbole about
Vietnam’s extensive cooperation in re-
solving MIA cases. It is coming from
the same ones who got all excited when
the Vietnamese gave up pilot helmets
and artifacts and generally useless
photos and other information.

Madam President, that was pure
bunk at that time. Vietnam has co-
operated in resolving MIA cases about
as much as the Japanese cooperate
with us in world trade. There sure has
been a lot of activity, but it is all at-
mospheric—lots of scurrying around,
lots of digging, lots of busy work. But
look at the facts.

Since our select committee finished
its work, only 37 sets of remains have
been recovered and positively identi-
fied. Eight of those were in 1993, 26 in
1994, and only 3 this year. We are still
listing 2,202 as missing. So where is the
progress?

The President said the following yes-
terday about the alleged cooperation of
the Vietnamese, and I quote: ‘‘Never
before in the history of warfare has
such an extensive effort been made to
resolve the fate of soldiers who did not
return.”

If I could borrow from the President’s
words, I would have said it this way:
““Never before in the history of warfare
has such an extensive effort been made
to resolve the fate of soldiers who did
not return and yet so little accom-
plished.”

Those who have jumped on the
steamroller argue that the best way to
learn about the fate of the missing is
to establish a presence in the country.
I think that is a specious argument. It
is devoid of rigorous analysis. That is a
theory made out of whole cloth. There
is no rational basis for it. In fact, it is
simplistic.

The only thing that we will get out
of the presence in Vietnam—in the ab-
sence of full accounting—is a bunch of
business deals.

The only time Vietnam ever gave us
any data on MIA’s is when we played
hardball like we think we ought to
play hardball with the Japanese on
trade.

During the select committee’s inves-
tigation, we learned that the Viet-
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namese had at least three categories of
information.

The first level is archival. This infor-
mation is in museums and the like.
Even the Vietnamese citizens have ac-
cess to much of this information. This
would include photos and helmets like
we were given in the fall of 1992, and
which some people went gaga over.
This first level of information is, obvi-
ously, the least useful.

Next, there are the provincial war-
time records of shootdowns. This infor-
mation is an accounting of the date,
the time, and the location of each
shootdown of an American plane. It is
recorded out in the countryside at the
provincial level. It also provided data
on the type of aircraft and the status
of pilots and the crew.

These are official unit records of the
antiaircraft corps of the Vietnamese
military. The utility of this informa-
tion is, among other things, that it
would allow us to crosscheck the sta-
tus of our MIA’s with our own records.

Finally, there is the national secu-
rity information. These are the central
committee-level documents, kind of
like the Politburo documents. These
contain, in essence, Vietnamese na-
tional secrets on United States pris-
oner-of-war information and activities.

Before our committee learned of
these levels of information, Vietnam
consistently denied their existence. So
did our crack investigative outfit on
this issue, the Defense Intelligence
Agency. Yet, somehow, as we pressed
on, some of this information started to
appear.

In April 1992, when a delegation from
the select committee went to Indo-
china, the Vietnamese denied to us the
existence of the archival material.

But just 6 months later, helmets and
photos were sprouting everywhere and
it was because the Vietnamese were
being told give us data and then Presi-
dent Bush would lift the trade embar-
go.
Of course, the trade embargo was not
lifted because all of the data that sup-
posedly showed their cooperation was
not very useful in resolving cases.

A year later, when President Clinton
decided not to lift the economic embar-
go, lo and behold, we started getting
some information from the provinces
on shootdowns. But that information
has remained spotty, and it came not
through official channels but through
humanitarian channels, the Military
Joint Task Force full accounting.

The point again is when we play a lit-
tle hardball, the data flows. When we
do not, it does not.

As for the national security informa-
tion, the Politburo information I was
talking about, we have seen none, and
this is notwithstanding the fact that
our Government turned over to Viet-
nam millions of pages of our own de-
classified national security data on
their prisoners and missing in action,
as we should, as a result of the 1972
peace agreement.

Establishing a presence and estab-
lishing big business in Vietnam is not
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going to get us access to those national
security records. Anyone who thinks
that it is, Mr. President, is naive. And
unless we press for it, unless we get ac-
cess to it, there is no way that we can
say we have done everything we can for
a full accounting of our missing in ac-
tion.

Mr. President, yesterday is a dark
day for America. It was the day that
President Clinton put an end to our
Nation’s pledge to those lost in battle,
a pledge that says, ‘“Ye shall not be
forgotten nor forsaken.” This is a
wound to the body politic that will not
quickly heal.

———
ALZHEIMER’S

Mr. REID. Madam President, re-
cently, it was announced that an inter-
national research team had discovered
a gene that causes the most aggressive
form of Alzheimer’s disease. This is a
tremendous breakthrough. This dis-
covery could lead to solving the mys-
tery of what goes wrong in the brain to
cause Alzheimer’s, and is a prime ex-
ample of the need for medical research.

Alzheimer’s disease is a progressive,
degenerative disease that attacks the
brain and results in impaired memory,
thinking, and behavior. There have
been other breakthroughs in the treat-
ment and cure of Alzheimer’s, as well
as other neurological diseases. Other
genes have been identified that lead to
Alzheimer’s; the first animal model of
Alzheimer’s disease—a transgenic
mouse—has recently been produced,
and is already being used to test drugs
to slow the progression of the disease.
Furthermore, Cognex, approved in 1994,
is the first drug for treating Alz-
heimer’s symptoms, and a combination
of genetic testing and positron emis-
sion tomography [PET] scanning may
yield an early diagnostic test for Alz-
heimer’s. None of these discoveries
could have occurred without funding
for the research programs and sci-
entists dedicated to finding cures for
these devastating diseases.

Four million Americans suffer from
Alzheimer’s disease. The cost for car-
ing for these men and women is $60 bil-
lion a year, making Alzheimer’s the
most expensive uninsured illness
threatening American families. The
disease is excluded from coverage by
Medicare and most private insurance;
therefore, the burden of the expenses is
borne by the patient’s family. The Alz-
heimer’s Association estimates that at
the rate of current research activities,
researchers could reach their goal of
delaying the onset of the disease by 5
years, reducing by half the number of
people with Alzheimer’s, and saving
the country up to $50 billion a year. It
is just common sense that investing in
a cure now will result in huge savings
in the long run.

I read with satisfaction William
Safire’s New York Times op-ed this
past May, in which he encouraged in-
vestment in medical research. He
called investment a no-brainer. Mr.
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Safire also called GOP proposals to cut
funding to the National Institutes of
Health [NIH] shortsighted. I agree. The
most effective way to curb the coun-
try’s ever-growing medical costs is to
cure or ameliorate the diseases that
drive people into hospitals.

I would like to commend the Alz-
heimer’s Association for their tireless
efforts on behalf of the victims of Alz-
heimer’s and their families, as well as
their dedication to acquiring funding
for research. The association estimates
that Alzheimer’s could affect over 14
million Americans by the middle of the
21st century. The costs will be astro-
nomical, and it will be the future gen-
erations who will have to pay. The as-
sociation further states that the dis-
ease has not yet financially over-
whelmed the country because the fami-
lies are providing almost all of the
care. If this caregiving falls apart our
annual health care costs will go up by
more than $54 billion.

The ultimate return on our invest-
ment in Alzheimer research depends on
scientists’ ability to continue the
search for new pieces of the puzzle.
That is now threatened by the GOP
budget proposal. For the past 2 years,
public funding for Alzheimer’s research
has not even kept pace with inflation.
The results have already proved harm-
ful to research. Less than one in four
high-quality applications for grants for
Alzheimer’s research is being funded.
And individual grant awards are being
cut by 10 to 20 percent. The number of
epidemiological studies, that is—who
gets Alzheimer’s and why—has been re-
duced. Entire lines of investigation are
being put on hold or lost forever as sci-
entists turn to other fields of study.
Funding for 28 Alzheimer’s Disease
Centers [ADC’s], has been cut back. Fi-
nally, the National Institute on Aging
has abandoned plans for new satellite
clinics to serve rural, minority, and
low-income communities and to in-
crease their representation in research.

The Federal investment of $311 mil-
lion in 1995 is less than $78 per person
with the disease, or about $1 for every
$321 the disease now costs society.

I have been a long-time supporter of
NIH funding. It is my belief that med-
ical research is the key to eliminating
disease and making our health care
system less costly and more effective.
In fact, a recent NIH report estimated
that approximately $800 million in-
vested in clinical and applied medical
research would realize a 1-year savings
of approximately $6 billion.

The gene discovery, announced yes-
terday, will aid in the fight against
Alzheimer’s disease. These break-
throughs do not occur often enough.
We, in Congress, have the responsi-
bility to provide researchers with the
funding to enable them to continue
their indispensable work.

e ——
WAS CONGRESS IRRESPONSIBLE?
LOOK AT THE ARITHMETIC

Mr. HELMS. Madam President, it
does not take a rocket scientist to be
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aware that the U.S. Constitution for-
bids any President’s spending even a
dime of Federal tax money that has
not first been authorized and appro-
priated by Congress—both the House of
Representatives and the U.S. Senate.

So when a politician or an editor or
a commentator pops off that ‘‘Reagan
ran up the Federal debt” or that ‘“‘Bush
ran it up,” bear in mind that the
Founding Fathers, two centuries before
the Reagan and Bush Presidencies,
made it very clear that it is the con-
stitutional duty of Congress—a duty
Congress cannot escape—to control
Federal spending.

Thus, it is the fiscal irresponsibility
of Congress that has created the in-
credible Federal debt which stood at
$4,925,464,401,230.13 as of the close of
business Tuesday, July 11. This out-
rageous debt—which will be passed on
to our children and grandchildren—
averages out to $18,697.15 on a per cap-
ita basis.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

COMPREHENSIVE REGULATORY
REFORM ACT

The PRESIDING OFFICER. Under
the previous order the Senate will now
resume consideration of S. 343, which
the clerk will report.

The assistant legislative clerk read
as follows:

A Dbill (S. 343) to reform the regulatory
process and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Dole amendment No. 1487, in the nature of
a substitute.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. HATCH. Madam President, we
have been debating this bill now for a
number of days. We have made over 100
changes in the bill. We have tried to
accommodate our friends on the other
side.

Madam President, I notice the distin-
guished minority leader is here, and I
will be delighted to yield to him so he
can make his remarks, and then I ask
consent I be recognized immediately
following the minority leader.

The PRESIDING OFFICER. The
Democratic leader is recognized.

Mr. DASCHLE. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WELLSTONE. Madam President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. WELLSTONE. Madam President,
I ask unanimous consent I be able to
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speak for 10 minutes as in morning
business.

The PRESIDING OFFICER. Is there
objection? Is there objection to 10 min-
utes in morning business being allo-
cated to the Senator from Minnesota?

Mr. DASCHLE addressed the Chair.

The PRESIDING OFFICER. There is
objection at this time.

The Senator from Minnesota has
been recognized.

Mr. DASCHLE. Madam President, are
we still in a quorum call?

The PRESIDING OFFICER. The
quorum call has been lifted and the
Senator from Minnesota has the floor.

Mr. WELLSTONE. Madam President,
I know the minority leader wants to
lay down an amendment. Might I ask
the minority leader if I can have some
time right after that, in morning busi-
ness?

Mr. DASCHLE. I have no objection to
that. I am sure the request of the Sen-
ator from Minnesota can be accommo-
dated.

Mr. WELLSTONE. Madam President,
I ask unanimous consent, deferring to
the minority leader, that I have 10
minutes to speak in morning business
after he lays down the amendment.

The PRESIDING OFFICER. Is there
objection to the Senator from Min-
nesota having 10 minutes as in morning
business? Is there objection?

Mr. HATCH. Madam President, I am
sorry?

The PRESIDING OFFICER. The Sen-
ator from Minnesota asked if he can
have 10 minutes as in morning business
following the Democratic leader’s re-
marks, and asked unanimous consent.

Mr. DASCHLE. Madam President, I
have been in consultation with the dis-
tinguished manager of the bill. T will
withhold offering the amendment mo-
mentarily. The distinguished Senator
from Utah has an amendment that he
would like to offer.

We are willing to accommodate the
interests of the distinguished Senator
from Utah. Perhaps, following that, the
distinguished Senator from Minnesota
can be recognized for his morning busi-
ness time.

Mr. WELLSTONE
Chair.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. Madam President,
I say to my colleagues, I would be more
than pleased to defer to the Senator
from Utah. I was hoping I would be
able to speak. I have an engagement at
10. Does the Senator think I would
have an opportunity to do that after he
lays down the amendment?

Mr. HATCH. I believe we can lay the
amendment down and speak to it later.

Let me first get the amendment, and
I will call it up and be glad to accom-
modate the distinguished Senator.

Mr. WELLSTONE. I thank the distin-
guished Senator from Utah.

addressed the
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AMENDMENT NO. 1498 TO AMENDMENT NO. 1487
(Purpose: To strengthen the agency

prioritization and comparative risk anal-

ysis section of S. 343)

Mr. HATCH. Madam President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The Sen-
ator from Minnesota has yielded the
floor. The Senator from Utah sends an
amendment to the desk. The clerk will
read the amendment.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. HATCH] pro-
poses an amendment numbered 1498 to
amendment No. 1487.

Mr. HATCH. Madam President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Delete all of section 635 (page 61, line 1
through page 64, line 14 and insert the fol-
lowing new section 635:

SECTION 635. RISK-BASED PRIORITIES.

(a) PURPOSES.—The purposes of this section
are to—

(1) encourage Federal agencies engaged in
regulating risks to human health, safety,
and the environment to achieve the greatest
risk reduction at the least cost practical;

(2) promote the coordination of policies
and programs to reduce risks to human
health, safety, and the environment; and

(3) promote open communication among
Federal agencies, the public, the President,
and Congress regarding environmental,
health, and safety risks, and the prevention
and management of those risks.

(b) DEFINITIONS.—For the purposes of this
section:

(1) COMPARATIVE RISK ANALYSIS.—The term
‘“‘comparative risk analysis’’ means a process
to systematically estimate, compare, and
rank the size and severity of risks to provide
a common basis for evaluating strategies for
reducing or preventing those risks.

(2) COVERED AGENCY.—The term ‘‘covered
agency’’ means each of the following:

(A) The Environmental Protection Agency.

(B) The Department of Labor.

(C) The Department of Transportation.

(D) The Food and Drug Administration.

(E) The Department of Energy.

(F') The Department of the Interior.

(G) The Department of Agriculture.

(H) The Consumer Product Safety Commis-
sion.

(I) The National Oceanic and Atmospheric
Administration.

(J) The United States Army Corps of Engi-
neers.

(K) The Nuclear Regulatory Commission.

(3) EFFECT.—The term ‘‘effect’”” means a
deleterious change in the condition of—

(A) a human or other living thing (includ-
ing death, cancer, or other chronic illness,
decreased reproductive capacity, or dis-
figurement); or

(B) an inanimate thing important to
human welfare (including destruction, de-
generation, the loss of intended function,
and increased costs for maintenance).

(4) IRREVERSIBILITY.—The term
“irreversibility” means the extent to which
a return to conditions before the occurrence
of an effect are either very slow or will never
occur.

(5) LIKELIHOOD.—The term ‘‘likelihood”
means the estimated probability that an ef-
fect will occur.

(6) MAGNITUDE.—The term ‘‘magnitude”’
means the number of individuals or the
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quantity of ecological resources or other re-
sources that contribute to human welfare
that are affected by exposure to a stressor.

(7) SERIOUSNESS.—The term ‘‘seriousness’’
means the intensity of effect, the likelihood,
the irreversibility, and the magnitude.

(c) DEPARTMENT AND AGENCY PROGRAM
GOALS.—

(1) SETTING PRIORITIES.—In exercising au-
thority under applicable laws protecting
human health, safety, or the environment,
the head of each covered agency should set
priorities and use the resources available
under those laws to address those risks to
human health, safety, and the environment
that—

(A) the covered agency determines to be
the most serious; and

(B) can be addressed in a cost-effective
manner, with the goal of achieving the
greatest overall net reduction in risks with
the public and private sector resources ex-
pended.

(2) DETERMINING THE MOST SERIOUS RISKS.—
In identifying the greatest risks under para-
graph (1) of this subsection, each covered
agency shall consider, at a minimum—

(A) the likelihood, irreversibility, and se-
verity of the effect; and

(B) the number and classes of individuals
potentially affected, and shall explicitly
take into account the results of the com-
parative risk analysis conducted under sub-
section (d) of this section.

(3) OMB REVIEW.—The covered agency’s de-
terminations of the most serious risks for
purposes of setting priorities shall be re-
viewed and approved by the Director of the
Office of Management and Budget before sub-
mission of the covered agency’s annual budg-
et requests to Congress.

(4) INCORPORATING RISK-BASED PRIORITIES
INTO BUDGET AND PLANNING.—The head of
each covered agency shall incorporate the
priorities identified under paragraph (1) into
the agency budget, strategic planning, regu-
latory agenda, enforcement, and research ac-
tivities. When submitting its budget request
to Congress and when announcing its regu-
latory agenda in the Federal Register, each
covered agency shall identify the risks that
the covered agency head has determined are
the most serious and can be addressed in a
cost-effective manner under paragraph (1),
the basis for that determination, and explic-
itly identify how the covered agency’s re-
quested budget and regulatory agenda reflect
those priorities.

(5) EFFECTIVE DATE.—This subsection shall
take effect 12 months after the date of enact-
ment of this Act.

(d) COMPARATIVE RISK ANALYSIS.—

(1) REQUIREMENT.—(A)(i) No later than 6
months after the effective date of this Act,
the Director of the Office of Management
and Budget shall enter into appropriate ar-
rangements with an accredited scientific
body—

(I) to conduct a study of the methodologies
for using comparative risk to rank dissimilar
human health, safety, and environmental
risks; and

(IT) to conduct a comparative risk analysis.

(ii) The comparative risk analysis shall
compare and rank, to the extent feasible,
human health, safety, and environmental
risks potentially regulated across the spec-
trum of programs administered by all cov-
ered agencies.

(B) The Director shall consult with the Of-
fice of Science and Technology Policy re-
garding the scope of the study and the con-
duct of the comparative risk analysis.

(2) CRITERIA.—In arranging for the com-
parative risk analysis referred to in para-
graph (1) of this subsection, the Director
shall ensure that—

(A) the scope and specificity of the anal-
ysis are sufficient to provide the President
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and agency heads guidance in allocating re-
sources across agencies and among programs
in agencies to achieve the greatest degree of
risk prevention and reduction for the public
and private resources expended;

(B) the analysis is conducted through an
open process, by individuals with relevant
expertise, including toxicologists, biologists,
engineers and experts in medicine, industrial
hygiene and environmental effects;

(C) the analysis is conducted, to the extent
feasible, consistent with the risk assessment
and risk characterization principles in sec-
tions 635 and 636 of this title;

(D) the methodologies and principle sci-
entific determinations made in the analysis
are subjected to independent and external
peer review consistent with section 635, and
the conclusions of the peer review are made
publicly available as part of the final report
required under subsection (e);

(E) there is an opportunity for public com-
ment on the results before making them
final; and

(F) the results are presented in a manner
that distinguishes between the scientific
conclusions and any policy or value judg-
ments embodied in the comparisons.

(3) COMPLETION AND REVIEW.—No later than
3 years after the effective date of this Act,
the comparative risk analysis required under
paragraph (1) shall be completed. The com-
parative risk analysis shall be reviewed and
revised at least every 5 years thereafter for
a minimum of 15 years following the release
of the first analysis. The Director shall ar-
range for such review and revision with an
accredited scientific body in the same man-
ner as provided under paragraphs (1) and (2).

(4) STUDY.—The study of methodologies
provided under paragraph (1) shall be con-
ducted as part of the first comparative risk
analysis and shall be completed no later
than 180 days after the completion of that
analysis. The goal of the study shall be to
develop and rigorously test methods of com-
parative risk analysis. The study shall have
sufficient scope and breadth to test ap-
proaches for improving comparative risk
analysis and its use in setting priorities for
human health, safety, and environmental
risk prevention and reduction.

(5) TECHNICAL GUIDANCE.—No later than 180
days after the effective date of this Act, the
Director, in collaboration with other heads
of covered agencies shall enter into a con-
tract with the National Research Council to
provide technical guidance to agencies on
approaches to using comparative risk anal-
ysis in setting human health, safety, and en-
vironmental priorities to assist in complying
with subsection (c) of this section.

(e) REPORTS AND RECOMMENDATIONS TO CON-
GRESS AND THE PRESIDENT.—No later than 24
months after the effective date of this Act,
each covered agency shall submit a report to
Congress and the President—

(1) detailing how the agency has complied
with subsection (¢) and describing the rea-
sons for any departure from the requirement
to establish priorities to achieve the greatest
overall net reduction in risk;

(2) recommending—

(A) modification, repeal, or enactment of
laws reform, eliminate, or enhance programs
or mandates relating to human health, safe-
ty, or the environment; and

(B) modification or elimination of statu-
torily or judicially mandated deadlines,
that would assist the covered agency to set
priorities in activities to address the risks to
human health, safety, or the environment in
a manner consistent with the requirements
of subsection (¢)(1);

(3) evaluating the categories of policy and
value judgments used in risk assessment,
risk characterization, or cost-benefit anal-
ysis; and
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(4) discussing risk assessment research and
training needs, and the agency’s strategy
and schedule for meeting those needs.

(f) SAVINGS PROVISION AND JUDICIAL RE-
VIEW.—

(1) IN GENERAL.—Nothing in this section
shall be construed to modify any statutory
standard or requirement designed to protect
human health, safety, or the environment.

(2) JUDICAL REVIEW.—Compliance or non-
compliance by an agency with the provisions
of this section shall not be subject to judicial
review.

(3) AGENCY ANALYSIS.—Any analysis pre-
pared under this section shall not be subject
to judicial consideration separate or apart
from the requirement, rule, program, or law
to which it relates. When an action for judi-
cial review of a covered agency action is in-
stituted, any analysis for, or relating to, the
action shall constitute part of the whole
record of agency action for the purpose of ju-
dicial review of the action and shall, to the
extent relevant, be considered by a court in
determining the legality of the covered agen-
cy action.

Mr. HATCH. Madam President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.
AMENDMENT NO. 1499 TO AMENDMENT NO. 1498
(Purpose: To strengthen the agency

prioritization and comparative risk anal-

ysis section of S. 343)

Mr. HATCH. Madam President, I send
another amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. HATCH] pro-
poses an amendment numbered 1499 to
amendment No. 1498.

Mr. HATCH. Madam President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In lieu of the language proposed to be in-
serted, insert:

SECTION 635. RISK-BASED PRIORITIES.

(a) PURPOSES.—The proposes of this section
are to—

(1) encourage Federal agencies engaged in
regulating risks to human health, safety,
and the environment to achieve the greatest
risk reduction at the least cost practical;

(2) promote the coordination of policies
and programs to reduce risks to human
health, safety, and the environment; and

(3) promote open communication among
Federal agencies, the public, the President,
and Congress regarding environmental,
health, and safety risks, and the prevention
and management of those risks.

(b) DEFINITIONS.—For the purposes of this
section:

(1) COMPARATIVE RISK ANALYSIS.—The term
‘“‘comparative risk analysis’ means a process
to systematically estimate, compare, and
rank the size and severity of risks to provide
a common basis for evaluating strategies for
reducing or preventing those risks.

(2) COVERED AGENCY.—The term ‘‘covered
agency’’ means each of the following:

(A) The Environmental Protection Agency.

(B) The Department of Labor.

(C) The Department of Transportation.

(D) The Food and Drug Administration.
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(E) The Department of Energy.

(F) The Department of the Interior.

(G) The Department of Agriculture.

(H) The Consumer Product Safety Commis-
sion.

(I) The National Oceanic and Atmospheric
Administration.

(J) The United States Army Corps of Engi-
neers.

(K) The Nuclear Regulatory Commission.

(3) EFFECT.—The term ‘‘effect’”” means a
deleterious change in the condition of—

(A) a human or other living thing (includ-
ing death, cancer, or other chronic illness,
decreased reproductive capacity, or dis-
figurement); or

(B) an inanimate thing important to
human welfare (including destruction, de-
generation, the loss of intended function,
and increased costs for maintenance).

(4) IRREVERSIBILITY.—The term ‘‘irreversi-
bility”” means the extent to which a return
to conditions before the occurrence of an ef-
fect are either very slow or will never occur.

(5) LIKELIHOOD.—The term ‘likelihood”’
means the estimated probability that an ef-
fect will occur.

(6) MAGNITUDE.—The term ‘‘magnitude”’
means the number of individuals or the
quantity of ecological resources or other re-
sources that contribute to human welfare
that are affected by exposure to a stressor.

(7) SERIOUSNESS.—The term ‘‘seriousness’
means the intensity of effect, the likelihood,
the irreversibility, and the magnitude.

(c) DEPARTMENT AND AGENCY PROGRAM
GOALS.—

(1) SETTING PRIORITIES.—In exercising au-
thority under applicable laws protecting
human health, safety, or the environment,
the head of each covered agency should set
priorities and use the resources available
under those laws to address those risks to
human health, safety, and the environment
that—

(A) the covered agency determines to be
the most serious, and

(B) can be addressed in a cost-effective
manner, with the goal of achieving the
greatest overall net reduction in risks with
the public and private sector resources ex-
pended.

(2) DETERMINING THE MOST SERIOUS RISKS.—
In identifying the greatest risks under para-
graph (1) of this subsection, each covered
agency shall consider, at a minimum—

(A) the likelihood, irreversibility, and se-
verity of the effect; and

(B) the number and classes of individuals
potentially affected, and shall explicitly
take into account the results of the com-
parative risk analysis conducted under sub-
section (d) of this section.

(3) OMB REVIEW.—The covered agency’s de-
terminations of the most serious risks for
purposes of setting priorities shall be re-
viewed and approved by the Director of the
Office of Management and Budget before sub-
mission of the covered agency’s annual budg-
et requests to Congress.

(4) INCORPORATING RISK-BASED PRIORITIES
INTO BUDGET AND PLANNING.—The head of
each covered agency shall incorporate the
priorities identified under paragraph (1) into
the agency budget, strategic planning, regu-
latory agenda, enforcement, and research ac-
tivities. When submitting its budget request
to Congress and when announcing its regu-
latory agenda in the Federal Register, each
covered agency shall identify the risks that
the covered agency head has determined are
the most serious and can be addressed in a
cost-effective manner under paragraph (1),
the basis for that determination, and explic-
itly identify how the covered agency’s re-
quested budget and regulatory agenda reflect
those priorities.

(5) EFFECTIVE DATE.—This subsection shall
take effect 12 months after the date of enact-
ment of this Act.
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(d) COMPARATIVE RISK ANALYSIS.—

(1) REQUIREMENT.—(A)(1) No later than 6
months after the effective date of this Act,
the Director of the Office of Management
and Budget shall enter into appropriate ar-
rangements with an accredited scientific
body—

(I) to conduct a study of the methodologies
for using comparative risk to rank dissimilar
human health, safety, and environmental
risks; and

(IT) to conduct a comparative risk analysis.

(ii) The comparative risk analysis shall
compare and rank, to the extent feasible,
human health, safety, and environmental
risks potentially regulated across the spec-
trum of programs administered by all cov-
ered agencies.

(B) The Director shall consult with the Of-
fice of Science and Technology Policy re-
garding the scope of the study and the con-
duct of the comparative risk analysis.

(2) CRITERIA.—In arranging for the com-
parative risk analysis referred to in para-
graph (1) of this subsection, the Director
shall ensure that—

(A) the scope and specificity of the anal-
ysis are sufficient to provide the President
and agency heads guidance in allocating re-
sources across agencies and among programs
in agencies to achieve the greatest degree of
risk prevention and reduction for the public
and private resources expended;

(B) the analysis is conducted through an
open process, by individuals with relevant
expertise, including toxicologists, biologists,
engineers and experts in medicine, industrial
hygiene and environmental effects;

(C) the analysis is conducted, to the extent
feasible, consistent with the risk assessment
and risk characterization principles in sec-
tion 633 of this title;

(D) the methodologies and principal sci-
entific determinations made in the analysis
are subjected to independent and external
peer review consistent with section 633(g),
and the conclusions of the peer review are
made publicly available as part of the final
report required under subsection (e);

(E) there is an opportunity for public com-
ment on the results before making them
final; and

(F') the results are presented in a manner
that distinguishes between the scientific
conclusions and any policy or value judg-
ments embodied in the comparisons.

(3) COMPLETION AND REVIEW.—No later than
3 years after the effective date of this Act,
the comparative risk analysis required under
paragraph (1) shall be completed. The com-
parative risk analysis shall be reviewed and
revised at least every 5 years thereafter for
a minimum of 15 years following the release
of the first analysis. The Director shall ar-
range for such review and revision with an
accredited scientific body in the same man-
ner as provided under paragraphs (1) and (2).

(4) STUDY.—The study of methodologies
provided under paragraph (1) shall be con-
ducted as part of the first comparative risk
analysis and shall be completed no later
than 180 days after the completion of that
analysis. The goal of the study shall be to
develop and rigorously test methods of com-
parative risk analysis. The study shall have
sufficient scope and breadth to test ap-
proaches for improving comparative risk
analysis and its use in setting priorities for
human health, safety, and environmental
risk prevention and reduction.

(5) TECHNICAL GUIDANCE.—No later than 180
days after the effective date of this Act, the
Director, in collaboration with other heads
of covered agencies shall enter into a con-
tract with the National Research Council to
provide technical guidance to agencies on
approaches to using comparative risk anal-
ysis in setting human health, safety, and en-
vironmental priorities to assist agencies in
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complying with subsection (c) of this sec-
tion.

(e) REPORTS AND RECOMMENDATIONS TO CON-
GRESS AND THE PRESIDENT.—No later than 24
months after the effective date of this Act,
each covered agency shall submit a report to
Congress and the President—

(1) detailing how the agency has complied
with subsection (c) and describing the rea-
sons for any departure from the requirement
to establish priorities to achieve the greatest
overall net reduction in risk;

(2) recommending—

(A) modification, repeal, or enactment of
laws to reform, eliminate, or enhance pro-
grams or mandates relating to human
health, safety, or the environment; and

(B) modification or elimination of statu-
torily or judicially mandated deadlines,

that would assist the covered agency to set
priorities in activities to address the risks to
human health, safety, or the environment in
a manner consistent with the requirements
of subsection (c)(1);

(3) evaluating the categories of policy and
value judgments used in risk assessment,
risk characterization, or cost-benefit anal-
ysis; and

(4) discussing risk assessment research and
training needs, and the agency’s strategy
and schedule for meeting those needs.

(f) SAVINGS PROVISION AND JUDICIAL RE-
VIEW.—

(1) IN GENERAL.—Nothing in this section
shall be construed to modify any statutory
standard or requirement designed to protect
human health, safety, or the environment.

(2) JUDICIAL REVIEW.—Compliance or non-
compliance by an agency with the provisions
of this section shall not be subject to judicial
review.

(3) AGENCY ANALYSIS.—Any analysis pre-
pared under this section shall not be subject
to judicial consideration separate or apart
from the requirement, rule, program, or law
to which it relates. When an action for judi-
cial review of a covered agency action is in-
stituted, any analysis for, or relating to, the
action shall constitute part of the whole
record of agency action for the purpose of ju-
dicial review of the action and shall, to the
extent relevant, be considered by a court in
determining the legality of the covered agen-
cy action.

AMENDMENT NO. 1500

(Purpose: To establish risk-based priorities
for regulations)

Mr. HATCH. Madam President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. HATCH], for
Mr. ROTH, proposes an amendment numbered
1500.

Mr. HATCH. Madam President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Strike the word ‘‘analysis’ in the bill and
insert the following:

“‘analysis.

‘“Section 635 is deemed to read as follows:
SEC. 635. RISK-BASED PRIORITIES.

(a) PURPOSES.—The purposes of this section
are to—

(1) encourage Federal agencies engaged in
regulating risks to human health, safety,
and the environment to achieve the greatest
risk reduction at the least cost practical;
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(2) promote the coordination of policies
and programs to reduce risks to human
health, safety, and the environment; and

(3) promote open communication among
Federal agencies, the public, the President,
and Congress regarding environmental,
health, and safety risks, and the prevention
and management of those risks.

(b) DEFINITIONS.—For the purposes of this
section:

(1) COMPARATIVE RISK ANALYSIS.—The term
‘‘comparative risk analysis’’ means a process
to systematically estimate, compare, and
rank the size and severity of risks to provide
a common basis for evaluating strategies for
reducing or preventing those risks.

(2) COVERED AGENCY.—the term ‘‘covered
agency’’ means each of the following:

(A) The Environmental Protection Agency:

(B) The Department of Labor.

(C) The Department of Transportation.

(D) The Food and Drug Administration.

(E) The Department of Energy.

(F) The Department of the Interior.

(G) The Department of Agriculture.

(H) The Consumer Product Safety Commis-
sion.

(I) The National Oceanic and Atmospheric
Administration.

(J) The United States Army Corps of Engi-
neers.

(K) The Nuclear Regulatory Commission.

(3) EFFECT.—The term ‘‘effect’” means a
deleterious change in the condition of—

(A) a human or other living thing (includ-
ing death, cancer, or other chronic illness,
decreased reproductive capacity, or dis-
figurement); or

(B) an inanimate thing important to
human welfare (including destruction, de-
generation, the loss of intended function,
and increased costs for maintenance).

4) IRREVERSIBILITY.—The term
‘““‘irreversibility” means the extent to which
a return to conditions before the occurrence
of an effect are either very slow or will never
occur.

(5) LIKELIHOOD.—The term ‘likelihood”
means the estimated probability that an ef-
fect will occur.

(6) MAGNITUDE.—The term ‘‘magnitude”
means the number of individuals or the
quantity of ecological resources or other re-
sources that contribute to human welfare
that are affected by exposure to a stressor.

(7) SERIOUSNESS.—The term ‘‘seriousness”
means the intensity of effect, the likelihood,
the irreversibility, and the magnitude.

(c) DEPARTMENT AND AGENCY PROGRAM
GOALS.—

(1) SETTING PRIORITIES.—In exercising au-
thority under applicable laws protecting
human health, safety, or the environment,
the head of each covered agency should set
priorities and use the resources available
under those laws to address those risks to
human health, safety, and the environment
that—

(A) the covered agency determines to be
the most serious; and

(B) can be addressed in a cost-effective
manner, with the goal of achieving the
greatest overall net reduction in risks with
the public and private sector resources ex-
pended.

(2) DETERMINING THE MOST SERIOUS RISKS.—
In identifying the greatest risks under para-
graph (1) of this subsection, each covered
agency shall consider, at a minimum—

(A) the likelihood, irreversibility, and se-
verity of the effect; and

(B) the number and classes of individuals
potentially affected, and shall explicitly
take into account the results of the com-
parative risk analysis conducted under sub-
section (d) of this section.

(3) OMB REVIEW.—The covered agency’s de-
terminations of the most serious risks for
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purposes of setting priorities shall be re-
viewed and approved by the Director of the
Office of Management and Budget before sub-
mission of the covered agency’s annual budg-
et requests to Congress.

(4) INCORPORATING RISK-BASED PRIORITIES
INTO BUDGET AND PLANNING.—The head of
each covered agency shall incorporate the
priorities identified under paragraph (1) into
the agency budget, strategic planning, regu-
latory agenda, enforcement, and research ac-
tivities. When submitting its budget request
to Congress and when announcing its regu-
latory agenda in the Federal Register, each
covered agency shall identify the risks that
the covered agency head has determined are
the most serious and can be addressed in a
cost-effective manner under paragraph (1),
the basis for that determination, and explic-
itly identify how the covered agency’s re-
quested budget and regulatory agenda reflect
those priorities.

(5) EFFECTIVE DATE.—This subsection shall
take effect 12 months after the date of enact-
ment of this Act.

(d) COMPARATIVE RISK ANALYSIS.—

(1) REQUIREMENT.—(A)(1) No later than 6
months after the effective date of this Act,
the Director of the Office of Management
and Budget shall enter into appropriate ar-
rangements with an accredited scientific
body—

(I) to conduct a study of the methodologies
for using comparative risk to rank dissimilar
human health, safety, and environmental
risks; and

(IT) to conduct a comparative risk analysis.

(ii) The comparative risk analysis shall
compare and rank, to the extent feasible,
human health, safety, and environmental
risks potentially regulated across the spec-
trum of programs administered by all cov-
ered agencies.

(B) The Director shall consult with the Of-
fice of Science and Technology Policy re-
garding the scope of the study and the con-
duct of the comparative risk analysis.

(2) CRITERIA.—In arranging for the com-
parative risk analysis referred to in para-
graph (1) of this subsection, the Director
shall ensure that—

(A) the scope and specificity of the anal-
ysis are sufficient to provide the President
and agency heads guidance in allocating re-
sources across agencies and among programs
in agencies to achieve the greatest degree of
risk prevention and reduction for the public
and private resources expended;

(B) the analysis is conducted through an
open process, by individuals with relevant
expertise, including toxicologists, biologists,
engineers and experts in medicine, industrial
hygiene and environmental effects;

(C) the analysis is conducted, to the extent
feasible, consistent with the risk assessment
and risk characterization principles in sec-
tions 635 and 636 of this title;

(D) the methodologies and principal sci-
entific determinations made in the analysis
are subjected to independent and external
peer review consistent with section 635, and
the conclusions of the peer review are made
publicly available as part of the final report
required under subsection (e);

(E) there is an opportunity for public com-
ment on the results before making them
final; and

(F) the results are presented in a manner
that distinguishes between the scientific
conclusions and any policy or value judg-
ments embodied in the comparisons.

(3) COMPLETION AND REVIEW.—No later than
3 years after the effective date of this Act,
the comparative risk analysis required under
paragraph (1) shall be completed. The com-
parative risk analysis shall be reviewed and
revised at least every 5 years thereafter for
a minimum of 15 years following the release
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of the first analysis. The Director shall ar-
range for such review and revision with an
accredited scientific body in the same man-
ner as provided under paragraphs (1) and (2).

(4) STUDY.—The study of methodologies
provided under paragraph (1) shall be con-
ducted as part of the first comparative risk
analysis and shall be completed no later
than 180 days after the completion of that
analysis. The goal of the study shall be to
develop and rigorously test methods of com-
parative risk analysis. The study shall have
sufficient scope and breadth to test ap-
proaches for improving comparative risk
analysis and its use in setting priorities for
human health, safety, and environmental
risk prevention and reduction.

() TECHNICAL GUIDANCE.— No later than
180 days after the effective date of this Act,
the Director, in collaboration with other
heads of covered agencies shall enter into a
contract with the National Research Council
to provide technical guidance to agencies on
approaches to using comparative risk anal-
ysis in setting human health, safety, and en-
vironmental priorities to assist agencies in
complying with subsection (c) of this sec-
tion.

(e) REPORTS AND RECOMMENDATIONS TO CON-
GRESS AND THE PRESIDENT.—No later than 24
months after the effective date of this Act,
each covered agency shall submit a report to
Congress and the President—

(1) detailing how the agency has complied
with subsection (c¢) and describing the rea-
sons for any departure from the requirement
to establish priorities to achieve the greatest
overall net reduction in risk;

(2) recommending—

(A) modification, repeal, or enactment of
laws to reform, eliminate, or enhance pro-
grams or mandates relating to human
health, safety, or the environment; and

(B) modification or elimination of statu-
torily or judicially mandated deadlines,

that would assist the covered agency to set
priorities in activities to address the risks to
human health, safety, or the environment in
a manner consistent with the requirements
of subsection (c)(1);

(3) evaluating the categories of policy and
value judgments used in risk assessment,
risk characterization, or cost-benefit anal-
ysis; and

(4) discussing risk assessment research and
training needs, and the agency’s strategy
and schedule for meeting those needs.

(f) SAVINGS PROVISION AND JUDICIAL RE-
VIEW.—

(1) IN GENERAL.—Nothing in this section
shall be construed to modify any statutory
standard or requirement designed to protect
human health, safety, or the environment.

(2) JUDICIAL REVIEW.—Compliance or non-
compliance by an agency with the provisions
of this section shall not be subject to judicial
review.

(3) AGENCY ANALYSIS.—Any analysis pre-
pared under this section shall not be subject
to judicial consideration separate or apart
from the requirement, rule, program, or law
to which it relates. When an action for judi-
cial review of a covered agency action is in-
stituted, any analysis for, or relating to, the
action shall constitute part of the whole
record of agency action for the purpose of ju-
dicial review of the action and shall, to the
extent relevant, be considered by a court in
determining the legality of the covered agen-
cy action.

Mr. HATCH. Madam President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.
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AMENDMENT NO. 1501 TO AMENDMENT NO. 1500
(Purpose: To establish risk-based priorities
for regulations)

Mr. HATCH. Madam President, I send
an amendment to the desk on behalf of
Senator ROTH and ask for its imme-
diate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. HATCH], for
Mr. ROTH, proposes an amendment numbered
1501.

Mr. HATCH. Madam President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In lieu of the language proposed to be in-
serted, insert the following:
analysis.

SEC. 635. RISK-BASED PRIORITIES.

(a) PURPOSES.—The purposes of this section
are to—

(1) encourage Federal agencies engaged in
regulating risks to human health, safety,
and the environment to achieve the greatest
risk reduction at the least cost practical;

(2) promote the coordination of policies
and programs to reduce risks to human
health, safety, and the environment; and

(3) promote open communication among
Federal agencies, the public, the President,
and Congress regarding environmental,
health, and safety risks, and the prevention
and management of those risks.

(b) DEFINITIONS.—For the purposes of this
section:

(1) COMPARATIVE RISK ANALYSIS.—The term
‘“‘comparative risk analysis’’ means a process
to systematically estimate, compare, and
rank the size and severity of risks to provide
a common basis for evaluating strategies for
reducing or preventing those risks.

(2) COVERED AGENCY.—The term ‘‘covered
agency’’ means each of the following:

(A) The Environmental Protection Agency.

(B) The Department of Labor.

(C) The Department of Transportation.

(D) The Food and Drug Administration.

(E) The Department of Energy.

(F) The Department of the Interior.

(G) The Department of Agriculture.

(H) The Consumer Product Safety Commis-
sion.

(I) The National Oceanic and Atmospheric
Administration.

(J) The United States Army Corps of Engi-
neers.

(K) The Nuclear Regulatory Commission.

(3) EFFECT.—The term ‘‘effect’”” means a
deleterious change in the condition of—

(A) a human or other living thing (includ-
ing death, cancer, or other chronic illness,
decreased reproductive capacity, or dis-
figurement); or

(B) an inanimate thing important to
human welfare (including destruction, de-
generation, the loss of intended function,
and increased costs for maintenance).

4) IRREVERSIBILITY.—The term
“‘irreversibility’ means the extent to which
a return to conditions before the occurrence
of an effect are either very slow or will never
occur.

(5) LIKELIHOOD.—The term ‘likelihood”
means the estimated probability that an ef-
fect will occur.

(6) MAGNITUDE.—The term ‘‘magnitude’’
means the number of individuals or the
quantity of ecological resources or other re-
sources that contribute to human welfare
that are affected by exposure to a stressor.
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(7) SERIOUSNESS.—The term ‘‘seriousness’
means the intensity of effect, the likelihood,
the irreversibility, and the magnitude.

(c) DEPARTMENT AND AGENCY PROGRAM
GOALS.—

(1) SETTING PRIORITIES.—In exercising au-
thority under applicable laws protecting
human health, safety, or the environment,
the head of each covered agency should set
priorities and use the resources available
under those laws to address those risks to
human health, safety, and the environment
that—

(A) the covered agency determines to be
the most serious; and

(B) can be addressed in a cost-effective
manner, with the goal of achieving the
greatest overall net reduction in risks with
the public and private sector resources ex-
pended.

(2) DETERMINING THE MOST SERIOUS RISKS.—
In identifying the greatest risks under para-
graph (1) of this subsection, each covered
agency shall consider, at a minimum—

(A) the likelihood, irreversibility, and se-
verity of the effect; and

(B) the number and classes of individuals
potentially affected, and shall explicitly
take into account the results of the com-
parative risk analysis conducted under sub-
section (d) of this section.

(3) OMB REVIEW.—The covered agency’s de-
terminations of the most serious risks for
purposes of setting priorities shall be re-
viewed and approved by the Director of the
Office of Management and Budget before sub-
mission of the covered agency’s annual budg-
et requests to Congress.

(4) INCORPORATING RISK-BASED PRIORITIES
INTO BUDGET AND PLANNING.—The head of
each covered agency shall incorporate the
priorities identified under paragraph (1) into
the agency budget, strategic planning, regu-
latory agenda, enforcement, and research ac-
tivities. When submitting its budget request
to Congress and when announcing its regu-
latory agenda in the Federal Register, each
covered agency shall identify the risks that
the covered agency head has determined are
the most serious and can be addressed in a
cost-effective manner under paragraph (1),
the basis for that determination, and explic-
itly identify how the covered agency’s re-
quested budget and regulatory agenda reflect
those priorities.

(56) EFFECTIVE DATE.—This subsection shall
take effect 12 months after the date of enact-
ment of this Act.

(d) COMPARATIVE RISK ANALYSIS.—

(1) REQUIREMENT.—(A)(i) No later than 6
months after the effective date of this Act,
the Director of the Office of Management
and Budget shall enter into appropriate ar-
rangements with an accredited scientific
body—

(I) to conduct a study of the methodologies
for using comparative risk to rank dissimilar
human health, safety, and environmental
risks; and

(IT) to conduct a comparative risk analysis.

(ii) the comparative risk analysis shall
compare and rank, to the extent feasible,
human health, safety, and environmental
risks potentially regulated across the spec-
trum of programs administered by all cov-
ered agencies.

(B) The Director shall consult with the Of-
fice of Science and Technology Policy re-
garding the scope of the study and the con-
duct of the comparative risk analysis.

(2) CRITERIA.—In arranging for the com-
parative risk analysis referred to in para-
graph (1) of this subsection, the Director
shall ensure that—

(A) the scope and specificity of the anal-
ysis are sufficient to provide the President
and agency heads guidance in allocating re-
sources across agencies and among programs
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in agencies to achieve the greatest degree of
risk prevention and reduction for the public
and private resources expended;

(B) the analysis is conducted through an
open process, by individuals with relevant
expertise, including toxicologists, biologists,
engineers and experts in medicine, industrial
hygiene and environmental effects;

(C) the analysis is conducted, to the extent
feasible, consistent with the risk assessment
and risk characterization principles in sec-
tion 633 of this title;

(D) the methodologies and principal sci-
entific determinations made in the analysis
are subjected to independent and external
peer review consistent with section 633(g),
and the conclusions of the peer review are
made publicly available as part of the final
report required under subsection (e);

(E) there is an opportunity for public com-
ment on the results before making them
final; and

(F) the results are presented in a manner
that distinguishes between the scientific
conclusions and any policy or value judg-
ments embodied in the comparisons.

(3) COMPLETION AND REVIEW.—No later than
3 years after the effective date of this Act,
the comparative risk analysis required under
paragraph (1) shall be completed. The com-
parative risk analysis shall be reviewed and
revised at least every 5 years thereafter for
a minimum of 15 years following the release
of the first analysis. The Director shall ar-
range for such review and revision with an
accredited scientific body in the same man-
ner as provided under paragraphs (1) and (2).

(4) STUDY.—The study of methodologies
provided under paragraph (1) shall be con-
ducted as part of the first comparative risk
analysis and shall be completed no later
than 180 days after the completion of that
analysis. The goal of the study shall be to
develop and rigorously test methods of com-
parative risk analysis. The study shall have
sufficient scope and breadth to test ap-
proaches for improving comparative risk
analysis and its use in setting priorities for
human health, safety, and environmental
risk prevention and reduction.

(5) TECHNICAL GUIDANCE.—No later than 180
days after the effective date of this Act, the
Director, in collaboration with other heads
of covered agencies shall enter into a con-
tract with the National Research Council to
provide technical guidance to agencies on
approaches to using comparative risk anal-
ysis in setting human health, safety, and en-
vironmental priorities to assist agencies in
complying with subsection (c) of this sec-
tion.

(e) REPORTS AND RECOMMENDATIONS TO CON-
GRESS AND THE PRESIDENT.—No later than 24
months after the effective date of this Act,
each covered agency shall submit a report to
Congress and the President—

(1) detailing how the agency has complied
with subsection (c¢) and describing the rea-
sons for any departure from the requirement
to establish priorities to achieve the greatest
overall net reduction in risk;

(2) recommending—

(A) modification, repeal, or enactment of
laws to reform, eliminate, or enhance pro-
grams or mandates relating to human
health, safety, or the environment; and

(B) modification or elimination of statu-
torily or judicially mandated deadlines,

that would assist the covered agency to set
priorities in activities to address the risks to
human health, safety, or the environment in
a manner consistent with the requirements
of subsection (c¢)(1);

(3) evaluating the categories of policy and
value judgments used in risk assessment,
risk characterization, or cost-benefit anal-
ysis; and

CONGRESSIONAL RECORD — SENATE

(4) discussing risk assessment research and
training needs, and the agency’s strategy
and schedule for meeting those needs.

(f) SAVINGS PROVISION AND JUDICIAL RE-
VIEW.—

(1) IN GENERAL.—Nothing in this section
shall be construed to modify any statutory
standard or requirement designed to protect
human health, safety, or the environment.

(2) JUDICIAL REVIEW.—Compliance or non-
compliance by an agency with the provisions
of this section shall not be subject to judicial
review.

(3) AGENCY ANALYSIS.—Any analysis pre-
pared under this section shall not be subject
to judicial consideration separate or apart
from the requirement, rule, program, or law
to which it relates. When an action for judi-
cial review of a covered agency action is in-
stituted, any analysis for, or relating to, the
action shall constitute part of the whole
record of agency action for the purpose of ju-
dicial review of the action and shall, to the
extent relevant, be considered by a court in
determining the legality of the covered agen-
cy action.

Mr. HATCH. Madam President, I will
speak to these amendments as soon as
the distinguished Senator from Min-
nesota has completed. I ask unanimous
consent I be next recognized—except
for the minority leader.

Mr. DASCHLE. Reserving the right
to object, I will not object, but let me
just indicate we are working here in
good faith. We have not seen these
amendments.

Mr. HATCH. I have not either.

Mr. DASCHLE. I hope we will have
an opportunity, first, to look at the
amendments; second, let me just say, I
hope—I know we are working under the
rights that every Senator is accorded
under parliamentary procedure. But,
again, we filled the tree, and I think we
all understand the reasons for filling
the tree. I hope we can have some good
debate and have the opportunity to lay
down amendments.

I was prepared to lay an amendment
down—not fill the tree—and have a
good debate about it.

The Senator from Utah has asked me
to withdraw or delay the offering of
that amendment. I have done so. Now I
find that after I have conceded to do
that we allow the Senator from Dela-
ware to offer an amendment, and now
we have not one amendment but four
amendments simply to fill the tree.

Mr. HATCH. Will the Senator yield?

Mr. DASCHLE. Certainly. I am happy
to yield.

Mr. HATCH. I want to accommodate
the distinguished minority leader. He
has been so gracious this morning. We
are trying to work out the amendment,
and we will certainly do so. But we
would be happy to set these amend-
ments aside in favor of the amendment
of the distinguished minority leader.
So it is not a problem. We will be
happy to accommodate the minority
leader.

Mr.
essary.

I would just call attention to the fact
that I think it is important for us to
work through these things and not to
deprive either side.

Mr. HATCH. We intend to work in
good faith with all Members on the

DASCHLE. That is not nec-
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floor, and we will do our very best to
do so. As you know, this bill is a tough
bill and there is a lot of controversy on
both sides of the floor, although I
think we are resolving those controver-
sies. I think we are doing it in the ordi-
nary course. We continue to try to re-
solve all the conflicts that might exist
between our two sides. But we will try
to cooperate with the distinguished mi-
nority leader. We want to move ahead
on amendments today and get as much
done as we can.

Mr. GLENN. Madam President, do I
understand then that the Senator from
Utah would be amenable to setting
aside what was just accomplished here
so that the minority leader could go
ahead with the amendment that we
have prepared?

Mr. HATCH. Sure. We will be happy
to do that.

Mr. GLENN. Madam President, fur-
ther inquiry, can we have copies of the
amendments?

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. I ask unanimous consent
that the Senator from Minnesota be
permitted to speak for up to 10 min-
utes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Minnesota is rec-
ognized to speak for up to 10 minutes.

Mr. WELLSTONE. I thank the Chair.

————————

THE RESCISSIONS BILL

Mr. WELLSTONE. Madam President,
I read this morning in the paper that
the majority leader has dismissed what
I think was a very reasonable proposal
about how to proceed on the rescissions
bill. T want to be just very clear about
where we are right now in the delibera-
tions.

Madam President, on Friday morning
Senator MOSELEY-BRAUN and I came to
the floor of the Senate to express our
concerns about the most recent version
of the rescissions bill that had been
worked out the night before. There had
been a deal struck by some parties on
Thursday night, and it was coming
over to the Senate from the House Fri-
day morning around 10. It was about
120 pages long. We had not had an op-
portunity to examine it. There were
some I think who wanted to just voice
vote it. But at a minimum, we wanted
an opportunity to propose several
amendments and to have debate on
each of them.

Madam President, the position that I
took then and I think Senator
MOSELEY-BRAUN took as well—she cer-
tainly can speak for herself—is that
when it comes to major spending bills,
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I have always said we should have re-
corded votes. That is critically impor-
tant. We should not have voice votes
on large spending bills that are this
crucial. By the same token, when you
have a bill with $16 billion in spending
cuts, and there are changes made from
what we had passed in the Senate,
changes made at the last second—then
clearly it is important to talk about
those changes, to talk about the prior-
ities reflected in these cuts, what kind
of programs are going to be cut, how
they are going to affect people in the
country and what the alternatives are.

So we talked some about our amend-
ments. I focused on the Low-Income
Energy Assistance Program. I will not
take a long time on that right now. I
spoke about that at some length on
Friday. I talked about a very impor-
tant Medicare Counseling program for
senior citizens to make sure they do
not get ripped off. And all too often
that happens by insurance companies
on supplementary coverage to Medi-
care. I talked about an important job
training program for homeless vets,
and other job training funds for dis-
located workers. And Senator
MOSELEY-BRAUN talked about school
infrastructure and all the problems
that go with the lack of investment in
schools and lack of investment in chil-
dren.

As it turns out late Thursday night
some of the funding we had restored in
the Senate was then cut again. This
was a deal that we did not think was
such a good deal. What we said was
that we at least ought to have the
right to propose amendments, have de-
bate and have those voted up or down.

Madam President, at the end of this
debate on Friday the majority leader
pulled the bill from the floor, and said
that it would not come back up except
under a unanimous-consent agreement
but certainly with no amendments. We
are talking about a $16 billion spending
bill, and he was insisting on no amend-
ments. I sure think there is enough
time for a few amendments. We made
it very clear yesterday that we would
agree to the four amendments. I have
three amendments. Senator MOSELEY-
BRAUN had one amendment. I think we
were going to limit the debate to 1
hour on each amendment, equally di-
vided, and we would stack votes for the
next day. And I think we would have 40
minutes for summary of each amend-
ment before votes, 10 minutes for each
one. I was surprised that proposal has
been turned down, because I thought it
was eminently reasonable.

I must say to you, Madam President,
that it seems to me that there must be
something more at stake here. I do not
understand what the majority leader is
worried about. I mean I suspect that he
would have the votes to defeat these
amendments, though I do not think
these amendments should be defeated.
Certainly, this is all about the whole
question of the way the legislative
process works.
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Madam President, I quote from a
piece today in the New York Times
about what is going on in the House:

Draconian cuts; Subcommittee on Labor,
Health and Human Resources yesterday did
their work . . . eliminating jobs programs,
programs in the Department of Energy like
the Low-Income Energy Assistance, Head
Start, Safe and Drug-Free Schools, assist-
ance for the homeless, enforcement of envi-
ronmental laws, job training programs for
summer youth.

Madam President, in our amend-
ments these are the very priorities we
want to call into question. I believe
that this rescissions bill was just a
glimpse of what is to come. These are
truly distorted priorities.

And what is especially troubling is
that there are alternatives to cutting
these high-priority programs. For ex-
ample, we do not see rescissions in any
of the wasteful spending within the
Pentagon. We wanted to transfer a lit-
tle money out of the travel and admin-
istrative budget of the Pentagon; over
60 percent of all the Federal Govern-
ment’s travel and administrative funds
is in this one agency; billions and bil-
lions of dollars, to make sure people do
not go cold in the winter; to make sure
there is some support for dislocated
workers. We wanted to at least at-
tempt to restore funding for that, off-
setting the cuts with cuts elsewhere.
The dislocated worker funding is also
key to many Americans. For example,
we see bases being closed throughout
the country. We see people losing their
jobs. And we are not going to provide
people the opportunity to have retrain-
ing and find other work? We are unwill-
ing to provide a little bit of a support
for elderly people by way of consumer
protection when they purchase health
care policies? We are not interested in
any support for homeless vets when it
comes to some job training or cutting
that? But when it comes to subsidies
for oil companies, coal companies, to-
bacco companies, that is not on the
table. When it comes to looking at
some of the waste within the Pentagon
and transferring some of that funding
to some of these programs, that is not
on the table.

Madam President, let me be very
clear about it. Our proposal was emi-
nently reasonable.

We wanted to have some debate on
key parts of this bill, which makes $16
billion worth of cuts in Federal spend-
ing. We agreed to some time for each
amendment. It was limited time. We
wanted to talk about the priorities of
these cuts, and propose some alter-
natives. My understanding is that the
majority leader has now dismissed even
that.

Madam President, I do not think four
amendments, a total of about 4 hours,
is too much time to spend in the legis-
lative process on a $16 billion rescis-
sions bill. I do not think democracy
works well when we shut off this de-
bate and discussion. I do not think peo-
ple in the country really know what we
are doing when we shut off this debate
and discussion. Frankly, I think that is
the issue.
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I am determined, given the reason-
ableness of our proposal, that we will
have an opportunity to have these
amendments considered, and we will
have debate, within limits, and people
will vote up or down, and people in the
country will know that we are cutting
funds for job training for dislocated
workers, low-income energy assistance,
counseling programs for older people
about consumer protection to make
sure they do not get ripped off when
they purchase health care coverage, job
training for homeless vets, and basic
repair of schools for kids.

That is what we are doing. And now
look at what the House Appropriations
Committee is doing. This rescissions
bill is just a glimpse of the distorted
priorities that are now being put into
effect in this Congress. Americans do
not want to see their fellow citizens
who have been laid off because of re-
trenchment or because of base closures
without an opportunity to have job re-
training. They do not want to see low-
income people going cold in cold-
weather States. They do not want to
see senior citizens without consumer
protections. They do not want to see
homeless vets without some support.
They do not want to see kids without
some opportunities, learning in decent
schools.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. WELLSTONE. And I think the
majority leader may be worried about
that. So I am ready for the debate on
these amendments, and I hope we will
be able to work out some agreement.

I yield the floor.

———

COMPREHENSIVE REGULATORY
REFORM ACT

The Senate continued with the con-
sideration of the bill.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Madam President, I just
want to make a few opening comments
on this bill before the Senate. It is a
very important bill. I consider it one of
the most important bills in the last 60
years. It is going to make a difference
as to whether or not we are going to be
regulated to death or whether regu-
lators are going to have to meet cer-
tain standards and norms of common
sense before they overregulate us, or
should I say before they regulate us
properly.

This bill would force them to have to
do what is right. It will also force Con-
gress to be a little more specific in its
legislation so that we do not always
have to rely on regulations. It will
make the system more honest.

This bill is about common sense, and
I think most Americans would agree
that the Federal Government is out of
control in terms of the burdens it
places on them. A lot of people in this
country believe that. We know that the
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cost of regulations is eating us alive. It
is between $6,000 and $10,000 per family
in this country.

Now, many of them are essential. We
acknowledge that. This bill will pro-
tect the essential regulations. And that
is as it should be. We also know that
some of these regulations are restric-
tive of freedom, some of them are tak-
ing properties away from people, some
of them are just plain, downright offen-
sive, and some of them are stupid.

In that regard, let me give my top 10
list of silly regulations—this is my
fourth top 10 list of silly regulations
—just to kind of bring home to every-
body how utterly ridiculous some of
the interpretations of regulations and
the regulations themselves are in this
country.

No. 10. Fining a man $10,000 because
he filled out his tax forms with a 10-
pitch typewriter instead of a 12-pitch
typewriter. That is ridiculous. But that
is what happened.

No. 9. Medicare will pay for a pace-
maker but will not pay for a newer,
smaller version of the pacemaker that
actually would be less expensive be-
cause that specific version has not been
approved by the FDA, even though it
has been in clinical trials. It is ridicu-
lous. And the old procedure costs a lot
more compared to the new one.

No. 8. Fining a company $5,000 for ac-
cidentally placing the answer to line 17
on line 18 in an Environmental Protec-
tion Agency form. Now, who would not
be upset with that type of ridiculous
assessment by the regulators?

No. 7. Prosecuting a rancher for ‘‘re-
directing streams’ when he has cleared
scrub brush removed from his irriga-
tion ditches. The ditches have been in
use since the beginning of the century,
and they have cleaned them all the
time. But they prosecuted him for ‘‘re-
directing the streams.”” Utterly ridicu-
lous.

No. 6. Spending nearly $3 million to
protect the habitat of the endangered
dusty seaside sparrow and then man-
aging the land poorly, thus allowing
this sacred bird to become extinct.
Spend $3 million, wreck the land, and
the bird becomes extinct anyway. Ri-
diculous.

No. 5. A wrecking company’s owner
was convicted of a felony and sen-
tenced to 3 years in jail. What was his
crime? His crime was failing to inform
bureaucrats that when his company de-
molished a building, a total of one sin-
gle pound of asbestos was released into
the atmosphere. Three years in jail.
That is more than ridiculous.

No. 4 on this top 10 list of silly regu-
lations for today: Requiring a farmer
to suspend all economic activity on
1,000 acres of land because one red-
cockaded woodpecker was found. I do
not know about you, but my goodness
gracious, it is time to put an end to
this type of silly regulation.

No. 3 on the list of the silliest regula-
tions, on our top 10 list for today,
fining a business $250 for failing to re-
port that no employee has been injured
in the preceding year.
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No. 2. Withholding approval of a med-
ical waste container for almost a year
only to determine that the product did
not need FDA review. Ridiculous.

Let us look at No. 1 on our list of 10
silly regulations.

No. 1. The FDA took 7 years to ap-
prove a medical device which helped
premature newborn infants breathe. It
then made the company withdraw the
product from over 250 hospitals because
the agency found inadequacies in the
company’s documentation of its manu-
facturing practices. None of this docu-
mentation affected the safety of the
product. Physicians later verified that
children who could not get this product
died.

Now, unfortunately, because of silly
regulations, thousands of people are
dying in this country, and many, many
more people are being oppressed and
mistreated in this country.

Mr. President, our Nation is being
suffocated under a mountain of red-
tape. Unnecessary, inefficient, and
wasteful regulation stifles business,
slows the economy, and costs our fel-
low Americans their jobs. It has gotten
to the point where the words Ameri-
cans fear most are, “I am from the
Government and I am here to help
you.” Amazingly enough, there are
still those who attempt to argue that
the Federal bureaucracy is just fine.
They are satisfied with the status quo.
We are not.

Overregulation is often just plain lu-
dicrous. We have had some fun describ-
ing some of the goofy rules that the
Feds think we just have to have. But
the fact is these regulations are fre-
quently not funny at all. They hurt
people. They cause deaths—the very
people they are ostensibly supposed to
be helping.

For example, the Abyssinian Baptist
Church in Harlem struggled for 4 years
to get approval for a Head Start pro-
gram in a newly renovated building.
Most of the time was spent arguing
with the bureaucrats about the dimen-
sions of rooms that did not satisfy the
guidelines. ‘‘An entire generation of
Head Starters missed the facility,”
said Kathy Phillips from the church.
“The people in Washington want to tell
you this or that can’t be done. I told
them, ‘I know you’re talking about five
pieces of paper, but we’re talking about
children.””” When regulations hurt chil-
dren, it is time to change the regula-
tions.

In another case, an OSHA inspector
noted that a worker wearing a dust
mask had a beard, violating a rule that
requires a close fit between face and
mask. The dust was not heavy or of
hazardous content, and even when used
over a beard, the mask filtered out
most of what there was. But the rule
was clear and, like most rules, did not
distinguish among differing situations.
Nor did it matter that the worker was
Amish. Given a choice between abro-
gating his religious beliefs or quitting
his job, this Amish worker quit his job.
Thus, in seeking to protect a worker,
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OSHA really cost him his job. Now,
that is ridiculous.

The rigid nature of regulations is evi-
dent in the example of Tony Benjamin,
the father of eight, who after reading
about lead poisoning made a mistake
to look to the Government for help. He
had his children tested and found the
youngest had lead levels almost at the
danger threshold. He got a lead detec-
tion kit and, as is common in old
houses, found lead beneath the surface
of his walls. The State official said not
to worry because Mr. Benjamin had re-
cently painted over the old coat.

But the child’s test results had been
filed with the city health department.
One day, unannounced, the city inspec-
tors arrived and stamped the word
“‘violation’ in red ink on every nick in
his paint, and after finding 17 nicks, de-
clared his home a health hazard. Mr.
Benjamin was told to move his family
out of their home and strip and repaint
it in large sections. If he failed to com-
ply immediately, he was told, he could
be fined over $8,000. Mr. Benjamin
could not afford to do what the inspec-
tors demanded. Certainly he could not
vacate his home with his eight chil-
dren. Where could they go? Meanwhile,
the youngest child’s lead level dropped
well below the level considered dan-
gerous, but the law still required
abatement, clearly without exception.
When a family can be thrown out of
their own home without good reason,
no one can tell me that this system is
working.

Another situation involves a man
who tried to defend himself against a
grizzly bear. Bears had eaten about
$1,200 of the man’s sheep in one sum-
mer. However, the grizzly bear was list-
ed as endangered, and he could do noth-
ing. One night he heard bears attack-
ing. And in his frustration, he came
out of his house with a rifle and shot at
the bears. Then another bear he had
not seen moved to attack him so he
shot it. The next day he went out to
look for the dead bear. Instead he
found it was very much alive as it
started to charge him again. He shot it
in self-defense, killing it. As a punish-
ment for defending himself he was
fined $4,000 for ‘‘taking’’ the bear which
had attacked him.

Regulations also impose burdensome
costs on hard-working people, burdens
that make survival almost impossible.
In one case an auto parts storeowner
failed to display a sign indicating that
his store accepts waste motor oil for
recycling. For his crime, he faces a
$10,000 fine and a 1l-year prison term.
The owner said that the sign was down
because the windows were being
washed. Well, think about it for a
minute. You own a business. You are
up against a fine of 10 grand and a year
in jail for failing to post a sign for 1
day while you are washing the win-
dows. What is wrong with this picture?

What is happening to us in America?
Convicted, violent criminals, mur-
derers and rapists are getting out of
prison through the revolving door in
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our justice system, yet a regular guy,
who happens to be cleaning his window,
is treated like a criminal. I say to my
colleagues that if we allow this kind of
distorted societal value system to con-
tinue, our negligence as holders of the
public trust far exceeds anything this
business owner could be cited for.

Other times the immense mountain
of paperwork buries business alive. I
spoke earlier about Mr. Dutch
Noteboom, age 72. He has owned a
small meatpacking plant in Spring-
field, OR, for 33 years. The USDA has
one full-time inspector on the prem-
ises, one full-time inspector, and an-
other spends over half of his time
there. The level of regulatory attention
is somewhat surprising since Mr.
Noteboom has only four employees.
But the rules require there be at least
one inspector wherever livestock is
slaughtered.

Mr. Noteboom said, ‘I am swimming
in paperwork, but I don’t even know a
tenth of the rules—you should see all
these USDA manuals.” Now, do we
really need an inspector for every two
employees?

These silly regulations could even
stop well-meaning Government em-
ployees from being able to exercise
common sense. In the late 1980’s, Dr.
Michael McGuire, a senior research sci-
entist at UCLA found himself in trou-
ble. His lab, which sits on 5 acres, is
funded by the Veterans Administra-
tion. Its lawn needs to be cut. When
the lawnmower broke, Dr. McGuire de-
cided to go out and buy another one.
He filled out no forms and got no ap-
provals. During a routine audit, the
auditor asked why the lawnmower was
different. Dr. McGuire told the truth,
and thus launched an investigation
that resulted in several meetings with
high-level Federal officials. ‘I couldn’t
understand,” Dr. McGuire notes, ‘“‘why
important agency officials would spend
their time this way.” No kidding. I do
not understand it either.

Finally, after months, they rendered
their findings. They could find no mal-
ice, but they determined Dr. McGuire
to be ignorant of proper procedures. He
received an official reprimand and was
admonished to study VA procedures
about the size of an encyclopedia.

Oh, one more fact about this case.
Dr. McGuire bought the lab’s lawn-
mower with his own money. Now, can
anyone believe that this is a useful and
productive way to spend taxpayer
money—to find fault with Dr. McGuire
who did it on his own with his own
money to help keep the lawn cut?

Well, Mr. President, I want to empha-
size that the cost of regulation is not
limited to a few unfortunate individ-
uals. These examples of bureaucratic
abuse, of mismanagement add up to a
staggering cost for all Americans. The
Americans for Tax Reform Foundation
estimates that the average American
works until May 5 just to pay their
taxes. However, when the hidden costs
of Government, the regulatory costs,
are added in, it is not until July 10 that
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the people even start to earn money for
themselves.

So we are working from January 1 to
July 10 to even make a dime for our-
selves. Monday was July 10, Mr. Presi-
dent. Until this week started, this very
week, every single day that an average
American had spent at work so far this
year has been to pay for their Govern-
ment. It was only this morning that
they could expect to keep one penny of
what they earned. Such a tremendous
drain on hard-working Americans can-
not be justified when the money is
being spent on some of these ridiculous
regulations I have mentioned today.
They are just a few of literally the
thousands and hundreds of thousands
of them that are ridiculous and do not
work.

This bill will eliminate the wasteful,
absurd, and harmful regulations while
keeping those that truly protect Amer-
ica. Those regulations that contribute
to the greater good will not be affected
by this bill. This bill will not sum-
marily overturn environmental laws,
antidiscrimination laws, or health and
safety laws. Such allegations are pure
hogwash.

But as we have noted from these few
examples, the true worth of many rules
should seriously be questioned. That is
what this bill does. It requires the Fed-
eral Government to justify the rules
and regulations they expect us to live
by. And, in my book, that is not too
much to ask. So I urge my colleagues
in the Senate to support this legisla-
tion. And I appreciate being able to
just make this short set of illustra-
tions as to why this legislation is so
important here today.

Mr. President, I yield the floor.

Mr. GLENN. I suggest the absence of
a quorum.

The PRESIDING OFFICER
Frist). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, we have
had some discussion on both sides of
the aisle on various issues. The minor-
ity leader would like to call up his
amendment. We were first thinking in
terms of setting aside these amend-
ments that I have called up on behalf
of Senator ROTH. But the way we will
approach it is this way.

I ask unanimous consent that we
withdraw those amendments and that
the yeas and nays that have been or-
dered be vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

So the amendments (Nos. 1498, 1499,
1500, and 1501) were withdrawn.

Mr. HATCH. Mr. President, as I un-
derstand it, the parliamentary situa-
tion is that the bill is now open for
amendment?

The PRESIDING OFFICER. That is
correct.

(Mr.
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Mr. HATCH. I yield to the minority
leader.

AMENDMENT NO. 1502 TO AMENDMENT NO. 1487
(Purpose: To protect public health by ensur-

ing timely completion of the U.S. Depart-

ment of Agriculture’s rulemaking on

‘“‘Pathogen Reduction: Hazard Analysis and

Critical Control Point (HACCP) Systems”’

(proposed rule, 60 Fed. Reg. 6774, et al.,

February 3, 1995)

Mr. DASCHLE. Mr. President, let me
thank the distinguished Senator from
Utah for his cooperation and the ac-
commodation he has shown us in ac-
commodating the interests of all con-
cerned here.

I call up an amendment that is at the
desk and ask for its immediate consid-
eration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from South Dakota [Mr.
DASCHLE] proposes an amendment numbered
1502 to amendment No. 1487.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 19, line 5, strike out “‘or”.

One page 19, line 7, strike out the period
and insert in lieu thereof a semicolon and
“or’.

On page 19, add after line 7 the following
new subparagraph:

‘(xiii) the rule proposed by the United
States Department of Agriculture on Feb-
ruary 3, 1995, entitled ‘‘Pathogen Reduction:
Hazard Analysis and Critical Control Point
(HACCP) Systems’ (proposed rule, 60 Fed.
Reg. 6774, et al.).”.

Mr. DASCHLE. Mr. President, the
amendment that we have just offered
has one specific purpose, and that is to
protect the ability of the Department
of Agriculture to issue its proposed
rule requiring science-based hazard
analysis and critical control point, or
HACCP, systems in meat and poultry
inspections. The rule is critical, for it
will improve the quality of our Na-
tion’s food supply and help prevent a
repeat of the E. coli bacterial contami-
nation. But it is not just E. coli; it is
salmonella, it is listeria, it is a number
of other foodborne illnesses that as a
result of recent experience has clearly
demonstrated the need for a new sys-
tem.

Last year, 2-year-old Cullen Mack, of
my home State of South Dakota, fell
ill from eating beef contaminated with
E. coli bacteria. As a result of experi-
ences like Cullen’s, I held a number of
hearings in the Agriculture Committee
on the tragic 1993 outbreak of E. coli.

I held numerous follow-up hearings
in which industry, producers and con-
sumers all repeatedly called for im-
proving and modernizing the meat and
poultry inspection systems. Later, the
Department of Agriculture developed
regulations to address recurrences of
this problem. The rules would mod-
ernize the meat inspection process
using sensitive scientific techniques to
detect contamination and prevent
spoiled
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meat from making its way into our
food supply.

Not only would the public benefit
from tough new meat inspection rules,
but so would farmers and ranchers who
raise the livestock and rely on the as-
surances that their products will reach
the market in the best condition pos-
sible. Consumers and agricultural pro-
ducers should not be asked to delay
these essential reforms—reforms the
entire agricultural and consumer com-
munity have been calling for for sev-
eral years.

Unfortunately, this bill, even with
the Dole amendment adopted yester-
day, could lead to unacceptable delays
in the issuance and implementation of
this rule.

The problem is really very simple,
Mr. President. In an attempt to reform
the regulatory process, the bill over-
reaches and provides numerous oppor-
tunities to those who would seek to
delay the rule, prevent it from being
issued, or attempt its repeal. Such a re-
sult is, frankly, unacceptable and, I be-
lieve, would lead to the long-term det-
riment to the American people and
American agriculture.

Yesterday, we debated the Dole
amendment, which purported to ad-
dress the problem. Unfortunately, it
did little in that regard. It simply es-
tablishes a 180-day grace period for the
regulation, at which point the agency
must still comply with all of the provi-
sions of the bill. It says for 180 days the
effects of this legislation will not be
addressed as it relates to the regula-
tions. But after that, everything the
bill calls for is every bit as much in ef-
fect as it would have been had the 180-
day period not been in existence at all.
It delays it for 6 months. It does not
exempt the rule from the many re-
quirements of the bill. And, as a result,
that delay is really no fix at all.

So merely delaying compliance of the
burdensome processes of the bill, which
ultimately must be met anyway, is no
solution. Moreover, once the rule is
promulgated, the petition and judicial
review processes would still apply.
Therefore, the rule will be susceptible
to the extensive challenges available
through the petition processes and
through litigation. All of this for a rule
that has already gone through the
lengthy rulemaking process, and for a
rule that is so essential to protecting
public health.

In short, Mr. President, a 180-day
delay does not solve the problem.

In addition to these concerns are
those that Secretary Glickman out-
lined in his letter of July 11. In that
letter, Secretary Glickman voiced
strong opposition to S. 343 because it
would unnecessarily delay USDA’s food
safety reform, among many other
things.

The letter explains the Secretary’s
view that the peer review requirement
in S. 343 will delay USDA’s food safety
reform by at least 6 months.

As I read Secretary Glickman’s let-
ter, he is concerned that the bill, as
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amended by the Dole amendment, re-
quires that risk assessments under-
lying both proposed and final regula-
tions be peer reviewed prior to becom-
ing final. In other words, before USDA
can issue a final regulation reforming
our meat and poultry inspection sys-
tems—a regulation that has been in the
works now for more than 2 years and is
based on more than 10 years of science-
based reform efforts—the bill would re-
quire that the rule go through a
lengthy review by scientists before it
could be issued in its final form.

According to the Secretary, this peer
review requirement would result, as I
said, in a 6-month delay in this essen-
tial food safety reform.

My good friend and colleague, Sen-
ator JOHNSTON, has stated that he be-
lieves there are exemptions in the bill
to deal with the peer review issue. It is
my understanding from reviewing the
bill and from discussing the matter
with others that it is unclear whether
USDA’s E. coli rule, the HACCP rule,
would fit the exemption and whether it
would, therefore, avoid the delays asso-
ciated with the peer review process.

Like any legal ambiguity, this provi-
sion invites litigation and should be
corrected here on the floor before the
bill becomes law.

If it is the intent of the authors of
this legislation to exempt the E. coli
regulation from delay caused by the
peer review process—and from the
other onerous processes in the bill—
then they should simply vote for my
amendment. My amendment would
solve all of these problems by simply
stating that the E. coli recall, the
HACCP rule, cannot be considered a
major rule for the purposes of this bill.
It ensures that the bill cannot be used
to delay this important rule.

The Department of Agriculture has
already gone through a great deal to
develop this regulation. USDA pub-
lished the proposed rule in February of
this year with a 120-day comment pe-
riod. USDA also extended the comment
period at the request of a large number
of commenters.

Given this extensive comment period,
if USDA suddenly declared an emer-
gency exemption to avoid the peer re-
view delay, it would simply be opening
itself up to certain litigation, and even
greater delay.

I also note that USDA attempted to
publish emergency food safety regula-
tions a couple of years ago. To provide
consumers with information on how to
avoid food-borne illness from patho-
gens like E. coli and salmonella, USDA
issued emergency regulations requiring
safe handling labels on meat and poul-
try products. These safe handling regu-
lations were issued without notice or
comment. USDA was sued and lost and
had to go through the rulemaking
process before the labels could even be
required. The result, then, of that
‘““emergency’’ provision was delay.

Mr. President, all we are seeking
here is some common sense, some bal-
ance, some way in which to ensure that
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we can accomplish the goals set out in
the bill, but to do so with a recognition
that there is a sensitivity to many of
the rules that are currently about to go
into effect, rules that directly affect
the public health and safety of millions
of Americans, that ought not to be en-
cumbered, that ought not to be thwart-
ed in any way, as we go through what
we consider to be reform in rulemaking
overall.

The Secretary felt so strongly about
this issue, Mr. President, that he has
issued yet a second letter that I would
like to read into the RECORD. It was
submitted by James Gilliland, general
counsel at the Department of Agri-
culture, and was addressed to me. It
simply states:

DEAR SENATOR DASCHLE: I am writing rel-
ative to the amendment Majority Leader
Dole offered to S. 343 on the floor of the Sen-
ate yesterday. The amendment, which was
adopted by a unanimous vote of the Senate,
added ‘‘food safety threat’ to the emergency
exemption in the cost-benefit analysis sub-
chapter of S. 343.

I appreciate the Majority Leader’s efforts
to ensure that the Department of Agri-
culture’s (USDA) efforts to reform the fed-
eral meat and poultry inspection system are
not delayed by S. 343. However, the amend-
ment does not provide an emergency exemp-
tion for the Department’s food safety reform
proposal and will not alleviate the delay that
S. 343, in its current form, would have on the
Department’s efforts.

So, Mr. President, here again, we
have it from the Secretary of Agri-
culture, from the Department of Agri-
culture, simply asking us to consider
the consequences of what this bill
could do to a process for meat inspec-
tion that has been under way, under
consideration, proposed now for over 24
months. It would stop in its tracks the
efforts made by two administrations,
really, to put all of the science and the
new knowledge and the processes that
we have to make food inspection more
meaningful and more effective into
place. We do not want to do that. I do
not believe anybody in the Senate
wants to encumber the Secretary’s ef-
forts to ensure that meat safety can be
provided to an even greater extent
than it has been in the past.

My amendment will ensure that the
Secretary has the latitude to provide
for the culmination of this long effort
and in a successful way, in a way that
we all want. I urge its adoption.

I yield the floor.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Mr. President, I ap-
preciate very much what the Senator
from South Dakota, the very distin-
guished leader of the Democratic Party
in this body, has to say about bringing
common sense and some sensibility to
regulation. I do not want to speak just
to his amendment. But I think the
points he is trying to make are the
very basis for the legislation before us.

Although I might disagree with his
amendment or whether it is needed, I
want to give an example, as I have been
trying to do each of the last 2 days, of
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instances in which regulations have
had a very negative impact in my
State, a very unfair impact on certain
individuals—individuals and small
businesses, people that cannot afford to
pay the legal fees to fight the harass-
ment they get from Government bu-
reaucrats, or where there is a
misapplication of regulation, or where
there is what I am going to mention
today, disputes between Government
agencies.

It is one thing to have a very egre-
gious regulation that may be justified
making an impact negatively upon
what an individual might want or
might not want to do. But it is quite
another thing to have one Government
agency say you can do something and
another Government agency come
along and say you cannot do it, and
then not even be able to get a resolu-
tion to the dispute between the two
agencies. And then what is even
worse—in the case I want to recite for
you—is that there are four Government
agencies that have four different defi-
nitions of what a wetland is, and then
you are negatively impacted.

Some say you can go ahead and do
something, and another Government
agency comes along and says ‘‘No, we
are going to fine you for what you
did,” and you cannot make use of your
land.

Then it is really quite perplexing for
the farmer who moved ahead on the
basis of two Government agencies say-
ing he could do something, and then
after a third and a fourth Government
agency said he could not do it, one of
the first two Government agencies that
said he could do it changed their mind
and said he could not do it.

Now, when I say we ought to have
common sense brought to regulation
writing and in the enforcement of regu-
lation, the very least that a citizen
ought to be able to expect out of his
Government is to get an answer and to
get a resolution of a problem, and to
get a quick resolution of the problem.

Persons ought to expect in the first
place they would not have two Govern-
ment agencies, one saying you could do
something and one saying you could
not do it. Or you would at least think
if that is the way it is, those two Gov-
ernment agencies ought to get together
and say ‘‘Yes, you can do it,” or, ‘“‘No,
you cannot do it.”

We have such a morass of regulation
and we have so much conflicting regu-
lation that we actually have citizens of
the United States that cannot get a
resolution, cannot get agreement
among Government agencies, and then
it is even difficult to get an answer to
your problem when you spend a lot of
money on legal fees and appeals.

Now, that is the regulatory state on
a rampage that is looking out for its
own interest and not the interest of the
citizens that it is impacting.

There is not common sense in a lot of
regulation writing, and we, in rural
America, have found really a lack of
common sense when it comes to Gov-
ernment regulation of wetlands.
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I want to highlight another case in
my State that illustrates this. Remem-
ber, yesterday, I spoke about the coun-
try cooperative elevators that are im-
pacted from the air quality standards
of EPA, where they want to regulate
what only occurs about 30 days out of
a year as if it were happening 365 days,
24 hours a day, and costing these small
cooperative businesses up to $40,000 to
fill out a 280-page form that once they
get it filled out only 1 percent of the
elevators in my State are going to be
impacted by the regulation in the first
place.

The day before, I spoke about how
EPA caused a small business in my
State—the costs of legal fees and lost
business $200,000—to defend himself
against a criminal charge that was
brought by EPA, by a paid informant
who was a disgruntled former em-
ployee, and there was not any case
there. Misinformation.

They came on this businessperson, a
quiet morning at 9 o’clock in the morn-
ing, with their shotguns cocked, wear-
ing bulletproof vests, sticking the gun
in the face of the owner and in the face
of the accountant, all on misinforma-
tion, and costing the business $200,000.

Now, that is what is wrong with regu-
lation. There are people in this body
that want Government regulation and
they do not care about the adverse im-
pacts upon the small businesses of
America and the farmers of America
from adverse regulation.

This bill before the Senate is to bring
common sense to this process—nothing
more, nothing less.

In the instance I want to recite this
morning, it all started in April 1989. A
young family purchased a 284-acre farm
in Mahaska County, IA. I presume from
the description of how this problem
evolved, this was probably not a very
expensive farm. It was probably a farm
that only a young person could afford
to purchase. Remember, in my State,
less than 5 percent of the farmers are
under 30 years of age. We lost a whole
generation of farmers because of the
agriculture depression in the 1980’s.
The average age of the farmer in my
State is 61 years of age.

Do we want young farmers to start
farming? Do we want them to start this
business where they will produce for
the consumer of America the cheapest
food of any consumer in the world, be-
cause we city slickers only spend 8 per-
cent of disposable income on food?
There is no other consumer anywhere
in the world that has that cheap of a
buy or that quality of a buy. Or do we
want corporate farming to take over
America, where there are no young
farmers who have the ability to get
started?

We have a harassment by a Govern-
ment agency here that I am going to
give an example of that is an impedi-
ment to young people getting into
farming, because this farm was in a
state of disrepair. That is why it was
cheaper for this person to buy.

The drainage system needed improve-
ment. There was a stand of timber oc-
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cupying part of the land. He wanted to
make some improvements once he pur-
chased it. He did the right thing. Be-
fore messing with Government regula-
tion, because we really cannot under-
stand Government regulation, go to
some friends at the Soil Conservation
Service and check with them, because
for 60 years, the Soil Conservation
Service provided technical help to the
farmer. The farmer considered the em-
ployees of the Soil Conservation Serv-
ice to be people that would level with
or help you.

Now, of course, these employees of
the Soil Conservation Service are seen
as regulators. Farmers do not want
them on their farm. You do not go to
their office to ask questions any more
because some Federal regulator is
going to come down on you if there is
some suspicion that you might do
something that was wrong. Yet we
have reduced dramatically the amount
of soil erosion in America because of
the cooperation between the family
farmer and the Soil Conservation per-
sonnel.

Even in 1989, this farmer did the
right thing, because he does not want
to do something to his land and have
the Government regulator come in and
say ‘“You did this and should not have
done it.” So he did the right thing and
checked with them ahead of time be-
fore making the necessary improve-
ments to his drainage system and be-
fore clearing some of the trees. He
checked with the Soil Conservation
Service. The personnel at the SCS au-
thorized his plans.

Also, the Iowa Department of Nat-
ural Resources, the State agency which
issues farmers flood planning permits,
also authorized what he wanted to do.

With the blessing of two Government
agencies representing both State and
Federal governments, this young farm-
er cleared trees and improved the
drainage on his new farm.

However, in just a few months, Octo-
ber 1989, the Army Corps of Engineers,
a Federal agency, visited the farm.
They discovered and alleged that a
wetland had been filled without a per-
mit. A follow-up letter by the Corps di-
rected the farmer to obtain an after-
the-fact permit or be fined up to $25,000
per day. Mr. President, $25,000 per
day—that is what the average farmer
lives on in Iowa for a whole year.

A short time later, the Fish and
Wildlife Service visited the farm and
determined that more than 100 acres of
wetlands had been impacted. Now, of
course, this farmer was shocked to dis-
cover wetlands on his otherwise dry
farm, especially since the Soil Con-
servation Service had already approved
his actions.

The farmer agreed to a wetlands de-
lineation by the corps. The corps used
what is now not used by the corps, a
1989 wetlands manual, and according to
this manual, you had to have water
within 4 feet of the ground surface for
it to be classified as a wetlands. And at
no time has there been water at that
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level. However, they did find, under an-
other provision of the wetlands delin-
eation, the presence of hydric soils, and
so they declared 95 percent of the farm
wetland.

Since the farmer thought this con-
clusion was absurd, he decided to ap-
peal to the Soil Conservation Service,
another Federal agency, because of
that agency’s long history of working
with farmers and because they said he
could go ahead and make these im-
provements.

Now, this is what is really frus-
trating to the farmer. This time
around, when he went back to the SCS
office, he found that the SCS office was
more interested in cooperating with
the Corps of Engineers than they were
with the farmer. Even though they
originally said that he could clear the
land and improve the drainage system.
This time the SCS was not the friend of
the farmer. They found his 284-acre
farm had 150 acres of wetlands. This de-
termination was made in the face of
compelling evidence to the contrary.

An extensive engineering study on
the farm shows that normal flooding
fails to inundate the farm for the 7
days required under the 1989 manual—
which manual is no longer used. Fur-
thermore, evidence from 23 monitoring
holes showed that the water depth on
the farm is normally 4 to 5 feet and not
the 7 days on the surface that you must
have under that manual to have a wet-
lands delineation.

So the farmer used this evidence
from this extensive engineering study
to appeal, then, to the Soil Conserva-
tion Service State office. Although the
regulations required the Soil Conserva-
tion Service to respond to an appeal re-
quest within 15 days, they took more
than 150 days to respond.

You know, 150 days is a whole crop-
ping season on Iowa farmland—a grow-
ing season. They cannot even respond
in the 15 days. Then you wonder why
we need a regulatory reform act? It
ought to be very obvious why we need
one.

Now, surprisingly, when the SCS, the
Soil Conservation Service, did respond,
do you know what they said? They said
they did not have enough information
to make a decision. But the Soil Con-
servation Service had enough evidence
to agree with the Corps of Engineers
that 150 acres of this 284-acre farm had
wetlands on it—after, months before,
they said you can go ahead and make
these improvements. They said they
did not have any information, after
both the Corps and the SCS had al-
ready made determinations of wetlands
based on the exact same information.

Based on this case, it seems to me it
is very easy to understand why the
American public has become cynical
about its Government. All people want
for the high taxes they pay in this
country, plus all the money we bor-
row—saddling the next generation of
children and grandchildren with a big
cost—they may not like the Govern-
ment they get, and they are not get-
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ting what they are paying for, but they
would at least like to see their Govern-
ment work. Instead, what we have is a
bureaucracy characterized by overlap-
ping jurisdictions, where one official
can authorize an action that another
will condemn you for later.

There is also a lack of flexibility and
common sense in interpreting and en-
forcing regulations. The average cit-
izen can find himself subject to the
whims of a powerful yet irrational Fed-
eral bureaucracy. During the last 2
years this young Mahaska County
farmer I am referring to here has spent
his own time and money attending
countless numbers of meetings, hear-
ings and appeals. His farm has been vis-
ited by Government officials on 7 dif-
ferent occasions. And he still does not
have an answer. This all started in 1989
and here it is 1995. He spent thousands
of dollars defending himself against
Federal regulators, and the U.S. Gov-
ernment has spend thousands of tax-
payers’ dollars to deprive this farmer
of the economic use of his property, yet
this case remains unresolved.

The consequences are severe for this
young farmer. He was deprived of dis-
aster assistance during the floods of
1993, and is not eligible for Federal crop
insurance. So the Government is de-
priving this farmer of benefits, even
though a final resolution of his case
has not been decided, and apparently
this young man, then, is presumed
guilty under these other Federal pro-
grams, until he proves himself inno-
cent.

This type of overreaching by the bu-
reaucracy must stop. S. 343 will force
agencies to more carefully promulgate
regulations, paying attention to the
costs and benefits of their actions.
Maybe this example will help us put in
perspective the need for the cost and
benefit analysis that is in this legisla-
tion.

This Government regulation has tre-
mendous costs for this young farmer
that I just referred to. There is nothing
wrong with a Government agency, if it
is going to have a Government policy,
to make sure that the costs of that pol-
icy are not greater than the benefits.
Or, under this legislation, if there is a
determination that the cost is still
greater than the benefit, at least you
ought to choose the least costly meth-
od of accomplishing our goals. So,
maybe this will cause these agencies to
hesitate and contemplate, before they
move ahead and infringe on the rights
of our citizens. Hopefully, S. 343 will
force these agencies to use more com-
mon sense in the future, and avoid sit-
uations like the one experienced by the
young farmer in Mahaska County.

If the Corps of Engineers, if the Fish
and Wildlife Service, if the Soil Con-
servation Service, and if the Iowa De-
partment of Natural Resources want to
show that they are concerned about
the impact their regulations have, if
they want to show the public that Gov-
ernment works, if they want to show
the public that Government is good, if
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they want to show the public that Gov-
ernment is responsible, if they want to
show the public that Government is
cost effective, if they want to show the
people that Government is humane, it
is very easy to do. Just help this young
farmer in Mahaska County, IA, to get a
resolution to his problem.

Do you know what we think? We
think the reason he is not getting his
appeals decided is because he is right
and the Government is wrong and they
do not want to issue an OK to this guy,
that he was deprived of something, be-
cause it would set a precedent.

A politician who does not admit he is
wrong is destined to a rude awakening
someday. And regulators that fails to
admit they are wrong are subject to a
rude awakening someday as well.

I hope that we have an opportunity
through this legislation to give justice
to our young farmers of America and
justice to all young Americans.

Mr. GLENN addressed the Chair.

The PRESIDING OFFICER
ABRAHAM). The Senator from Ohio.

Mr. GLENN. Mr. President, I rise in
support of the amendment offered by
the minority leader. I have stated sev-
eral times in the Chamber the impor-
tance of regulatory reform and the im-
portance of the legislation that we are
considering here. I know it does not get
all the inches in the newspaper and all
the TV time because it is bland, dry,
arcane, all the words you can put to-
gether to make it uninteresting. Yet I
would say this. I think this is one of
the most important pieces of legisla-
tion—it affects more Americans di-
rectly—than any legislation we will
take up this year except for probably
the appropriations bills.

The rules and regulations that are
put out pursuant to the laws that we
pass here affect every single man,
woman and child, every business, every
activity that we conduct in this coun-
try. I believe very strongly in the need
for regulatory reform for every person
and business in America, but it must
be done sensibly and it must be done
with balance.

Regulatory reform, to be true reform,
should fulfill two principles. First, it
should provide regulatory relief for
businesses, State and local govern-
ments, and individuals. And, second, it
also should provide the necessary pro-
tections to the safety, health and envi-
ronment of the American people.

Now, that is the balance.

S. 343 does not, in my opinion, pro-
vide that essential balance of regu-
latory relief and protection of the
American people. That is why in this
specific instance I support the minor-
ity leader’s amendment on the USDA
E. coli meat and poultry inspection
rule.

Now, what is the problem? E. coli,
what does that mean? Most people
would not even know what you are
talking about. Yet, according to USDA,
the U.S. Department of Agriculture,
Food Safety and Inspection Service,
3,000 to 7,000 people die each year—not
just made ill but 3,000 to 7,000 people
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die each year—from foodborne illnesses
like E. coli, and another 3 to 7 million
people get sick every year from such
illnesses. Just from the E. coli bacteria
alone, the estimates are, about 500 peo-
ple die per year, year in, year out, year
in, year out—>500 fatalities.

We have had testimony before our
Governmental Affairs Committee; we
have heard the stories of those who
have lost loved ones to E. coli. Rainer
Mueller testified before our committee
about his son’s death from eating an E.
coli contaminated hamburger, painful
death. It could have been prevented if
we had better inspection standards in
the first place.

Nancy Donley came to Washington to
tell the story of her son Ellis who also
died from eating E. coli contaminated
meat. The tragedies are real.

Now, is anyone immune from this?
Other figures indicate that about 4 per-
cent of the ground beef in super-
markets has E. coli bacteria present in
it—4 percent. Just on an average, that
would be 1 out of every 25 hamburger
patties that you pick up or 1 out of
every 25 steaks that you pick up out of
a supermarket has E. coli bacteria.

Why is the problem then not more se-
vere? Because we cook that meat and
that kills E. coli. But in the raw state
it has E. coli, and if it is not cooked
enough you can come down with it.
This can cause death, particularly
among children.

Now, in the State of Washington, we
remember the problem out there where
3 children died, 500 were sick from con-
taminated hamburgers from just one
fast food outlet back a couple of years.

How do we prevent this? USDA is fi-
nally modernizing its inspection meth-
ods to be able to detect deadly bacteria
like E. coli. The new proposal is called
hazard analysis and critical control
point [HACCP]. That will be the rule
which will bring our Nation’s meat and
poultry inspection system into the 20th
century.

Now, the proposed rule, the public
comment period for which just closed,
was wanted by the meat industry and
has wide public support. It was pushed
for by the meat industry. And the pub-
lic certainly wants it. It will prevent
deaths and illnesses, and we should not
put this off.

The minority leader’s amendment
would exempt this critically important
rule from the burdensome require-
ments of this bill. I support this
amendment in order to show how im-
portant rules that are already under-
way will be delayed and can be stopped
by the regulatory reform bill before us.

The situation with this rule reminds
me of the regulatory moratorium that
we had before us a short time ago ex-
cept now we are calling it regulatory
reform. Rules that are in the pipeline
and will be final soon must go back to
square one. Forget that the Depart-
ment of Agriculture has already done a
cost-benefit analysis. It now will be
subject to all the requirements of S.
343—new rulemaking procedures, new
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decisional criteria, opportunities for
lawyer after lawyer after lawyer to sue
the agency and stop the rule, petitions
for the agency to review the rule, and
so on. Unending legal battles and liti-
gation.

The potential delays for this rule are
real but so also real are the additional
deaths and sicknesses suffered by
Americans who thought they were eat-
ing safe meat. And, indeed, every
American deserves to have the meat
they eat be safe. And yesterday the
majority leader offered an amendment
which was accepted to specifically in-
clude food safety rules among those
rules covered by the bill’s exemption
provision. And yesterday the point was
repeatedly made that there already
was included in the bill an exemption
from analysis requirements of the bill
for ‘‘health, safety or emergency ex-
emption from cost-benefit analysis,”
which is the title of that section of the
bill, but that is only for a 180-day pe-
riod. Then the rule could be subject to
judicial challenge if the agency had not
completed all the analysis, and we
would, indeed, be back to square one
again.

The problem is that section does not
really exempt anything in the bill. It
only provides for a 180-day grace period
after issuance of the rule, that is, it
gives an agency an additional 180 days
to comply with all the many require-
ments of this bill and all the legal
challenges that can go along with that.
And that is it. At the end of the 180
days, all of the onerous requirements
of S. 343 kick in again, no exemption
there——

Mr. JOHNSTON. Will the
yield at that point?

Mr. GLENN. No. I would rather finish
and then answer questions.

Just new opportunities for chal-
lenges, uncertainty, and delay. What
will happen to the implementation of
the rule when it faces these prospects?
Regardless of the majority leader’s
amendment, the H. coli rule will be
caught in the vise of S. 343 and public
health will be in danger. The minority
leader’s amendment is a first step in
protecting the health of the American
people, but it certainly is not enough.
S. 343 will catch other important rules,
and overall it will make the jobs of the
agencies to protect health and safety
and the environment much more dif-
ficult.

S. 343 simply does not fulfill my two
principles for regulatory reform: Regu-
latory relief and protection for the
American people. That is why I, along
with Senator CHAFEE and many others,
have introduced S. 1001, which I believe
is a balanced regulatory reform pro-
posal. Our bill would not shut down im-
portant rules such as USDA’s meat and
poultry inspection rule. Our bill would
require cost-benefit analysis and risk
assessment, but it would not force
agencies to choose the cheapest, least-
cost rule. It would not let the lawyers
drag the agencies into court over every
detail, every step along the way. It
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would not create several petition proc-
esses that could be used to tie up agen-
cy resources in litigation. But it would
provide for sensible reform and it
would allow the agencies to perform
their important duties.

Let me add that our bill also would
not catch rules that are almost final,
like the meat and poultry infection
rule. Our bill has an effective date of 6
months from enactment, which gives
the agencies time to gear up for the
many requirements of this legislation.
That makes sense. That is what we
should be doing here, working toward
commonsense reform.

I urge my colleagues to support this
amendment. I strongly encourage them
to take a hard look at our alternative
proposal for regulatory reform, S. 1001.
It makes amendments like this unnec-
essary. But I urge my colleagues to
support the amendment put in by the
minority leader.

Mr. JOHNSTON. Will the Senator
yield for a question?

Mr. GLENN. I will be glad to yield
for a question.

The PRESIDING OFFICER. The Sen-
ator is yielding for a question.

Mr. JOHNSTON. Mr. President, I
simply wanted to tell the Senator that
I agree with him that on the 180-day
period on the emergency situation, the
period is too short. We are requesting
—1I put in a request to the other side of
the aisle that we extend that 180 days
to 1 year.

I think your suggestion is a good one
and an appropriate one, and we will
deal with that separately. That does
not concern this amendment at this
point.

Mr. GLENN. I yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I
strongly support the Daschle amend-
ment. Just before making comment on
that, I was listening to my good friend
from Iowa talk about the rules and reg-
ulations going back some years affect-
ing some of his constituents. I think
all of us, during the course of this de-
bate, have heard examples of rules and
regulations that have been untenable
and inexcusable. I think we have to be
very careful even in the course of this
debate and discussion because often
when we go back and review the spe-
cific rule, regulation, or enforcement
action that has been talked about, that
has been addressed and has been al-
tered and has been changed.

If you take the examples of OSHA,
that performs 100,000 inspections a
year, and they are 99.9 percent good in-
spections—sound, reasonable, ration-
al—you are still going to have 100 that
do not make it. I think we understand
that. But we have a measure of lives
that have been saved and the quality of
life that has been improved by OSHA,
for example, by work safety regulation,
on the other side. So we will have a
chance, as we have during the course of
this discussion and debate, to consider
that factor.
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Those regulations that we heard
about from the Senator from Iowa, of
course, were issued in a previous ad-
ministration. And I think any of us
who, for example, have watched the dif-
ference between the administration of
OSHA, particularly in the last 2 years
under an excellent administrator, Joe
Dear, can see the dramatic change,
that the focus and attention has not
been on the issuance of paper citations
and rules and regulations, but really
reaching at the core of what OSHA is
really all about.

I was amused at the start of this de-
bate when before our committee, they
were talking about the rules and regu-
lations, and how by and large those
rules and regulations had accumulated
under previous administrations. And it
has been this administration that has
been working both to try to reduce the
complexity of the rules and regula-
tions, simplify the process, and still
move ahead in the areas about which I
am most concerned; that is in the
health and safety areas—in OSHA, the
FDA, and in mine safety.

For example, the Delaney clause—I
will have more to say about that
later—should be updated, not repealed.
And OSHA should be helped, not para-
lyzed, if we want to ensure that we are
going to take the best in terms of mod-
ern science and industrial techniques
in order to make our workplaces safer
for American workers.

Mr. President, I strongly support the
Daschle amendment, which I hope will
serve two purposes: To keep this bill
from blocking an important regulation
and to illustrate one of the funda-
mental flaws of S. 343 that is so ex-
treme and antiregulatory that it will
block good and essential regulations
that Americans want.

I would like to begin by telling a
story about a constituent of mine, a 40-
year-old woman named Joan Sullivan.
Earlier this year, on February 4, 1995,
Joan Sullivan did something almost
every American does many times a
year. She ate a hamburger. She did not
know that such a simple act would lead
her to the edge of death, to weeks of in-
capacitation, pain, and suffering, and
to catastrophic medical expenses. Joan
Sullivan had no idea she was risking
her life when she sat down to eat that
night, but she was. The meat she ate
was tainted by a microorganism, E.
coli, a bacterium that is found with in-
creasing frequency in the Nation’s
meat supply.

When Joan ate that tainted ham-
burger she contracted an infection of
astonishing virulence that came within
a hair’s breadth of killing her. Joan
Sullivan was admitted to her local hos-
pital emergency room with severe
stomach pains, constant diarrhea, and
vomiting. When her condition wors-
ened, she was transferred to one of
America’s greatest medical institu-
tions, the Massachusetts General Hos-
pital in Boston, where her condition
was diagnosed as hemolytic uremic
syndrome.
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Desperate measures to save her were
undertaken. A tube was placed into Ms.
Sullivan’s chest without any anes-
thetic, according to her testimony, and
inserted into one of her heart’s major
blood vessels in order to administer a
blood-cleansing treatment. After a
month in the hospital, 20 treatments,
and the concentrated efforts of dozens
of doctors, nurses, and technicians,
Joan Sullivan’s life was saved. But the
cost in terms of her suffering and her
family’s time and anxiety and in the
dollars spent on her care were enor-
mous. Her medical bills alone have to-
taled approximately $300,000.

What happened to Joan Sullivan has
happened to hundreds of other Ameri-
cans, but many have not been as lucky
as she. Many of the victims of E. coli
poisoning, especially children, do not
survive the infection. Although 5,000 to
9,000 Americans die every year from
foodborne diseases, the FDA estimates
that another 4 million—4 million—are
made ill at a cost to consumers of
about $4 billion a year.

That is why the U.S. Department of
Agriculture is preparing a new regula-
tion on meat and poultry handling and
microbe sampling. The key to the pro-
posed rule is the requirement that
meatpackers and processors carry out
microbiological tests once a day to be
sure that their handling procedures are
effective. USDA estimates that the
rule, including its testing require-
ments, will save consumers $1 to $4 bil-
lion a year by preventing salmonella,
E. coli, and other foodborne illnesses.

This is a rule that is urgently needed
and Congress should do whatever it can
to expedite. But the pending bill could
set back the USDA’s efforts by years,
blocking the rule until the agency can
jump through all of the procedural
hoops and red tape associated with the
bill’s extreme risk assessment and
cost-benefit analysis, and allowing
businesses to challenge the rule after
its issuance for failure to meet those
requirements.

The supporters of this misguided bill
keep arguing that they are for common
sense. Well, common sense tells me
that if the USDA has already done a
risk assessment under the Executive
order, and has already done a cost-ben-
efit analysis estimating that the bene-
fits will be four times greater than the
cost, then it would be foolish, wasteful,
and dangerous to make them go back
and do the analysis again.

How much time and money will the
agency waste unnecessarily while Con-
gress forces it to comply with this
bill’s one-size-fits-all procedures?

Is it common sense to demand that
the USDA explore the regional effects
of the rule or whether it has analyzed
the extent to which the industry can
control the problem of E. coli contami-
nation through voluntary measures?
That is not common sense, that is com-
mon nonsense.

The bill’s overly complex and rigid
requirements add nothing at all to the
agency’s efforts to control this serious
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threat to public health. The bill’s ex-
emption for health and safety threats,
as amended, clearly excludes rules
dealing with E. coli contamination
from the cost-benefit and risk assess-
ment rules, at least when the rules are
first promulgated. But it is clear that a
meatpacker could still petition to force
the agency to schedule the rules for the
look-back review because the bill’s an-
alytical requirements have not been
satisfied in every detail.

A hostile USDA Secretary in the
next administration, by failing to com-
plete the review, could effectively re-
peal the rules, leaving the public un-
protected again.

This is a very real worry. There are
elements of the meat industry and a
number of Republicans who are sup-
porting an effort in the U.S. House of
Representatives to block the USDA’s
meat handling and sampling rule. The
majority leader, and others, have been
embracing this rule in the Senate. But
the House Appropriations Committee
has voted to send the rule into the
limbo of negotiated rulemaking from
which it may never emerge.

It is important that the Senate speak
out in favor of protecting the public
from E. coli and other meat and poul-
try diseases, to ensure this bill does
not jeopardize the public health. We
can prevent tragedies like Jean Sulli-
van’s from happening, and we have a
duty to do so. I urge support for the
Daschle amendment.

Mr. President, what we talked about
during the period of the last day or two
has been E. coli, as if this was the only
kind of problem. Let me mention brief-
ly why the Daschle amendment is so
important not just with regard to the
proposal that has been made by the
majority leader on the E. coli issue.

Under the Dole amendment, the food
safety rules can be exempt from the
red-tape and delay in S. 343 only if the
agency, for good cause, finds that con-
ducting the cost-benefit analysis is im-
practical due to an emergency of
health or safety that is likely to result
in significant harm to the public or
natural resources. Industry can chal-
lenge this finding and block the final
rule under the ample judicial review
authority in section 625.

So even if you find out that a Sec-
retary is able to move into a faster
mechanism to try and address E. coli,
you still have all the other procedures
of S. 343 that can reduce protections
for the public.

Under section 622, the agency is re-
quired to complete the analysis within
180 days of the rule’s publication. I un-
derstand that that is going to at least
be addressed in another amendment,
but that is only really a part of the
problem.

In addition, various meat suppliers
and packing houses would be empow-
ered to seek a waiver from the rule’s
requirements under the new special in-
terest waiver authority in 629. This
section allows industry to petition for
the so-called alternative method of
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compliance. This approach allows the
rule to be issued but would dramati-
cally undermine its effectiveness.

Once the rule is issued, industry can
petition under the rollback authority
in the legislation. Industry could seek
the weakening of the E. coli rule on the
basis that it does not meet the rigorous
decision criteria in 624, and the rule
automatically sunsets within 3 years if
the agency fails to complete the re-
view.

Once the rule is issued, industry can
also file a petition under the authority
of new revisions to section 553 of the
Administrative Procedure Act that em-
power special interests to seek repeal
of rules. The agency must respond
within 18 months. Failure to respond,
or a denial, could be litigated imme-
diately under the new legislation.

Mr. President, the problem with S.
343, quite frankly, is we are opening up
the door for all of the industries in this
area. We are interested in their inter-
ests, we are interested in their produc-
tivity and their financial security, but
make no mistake, all of the rules and
regulations and the procedures and the
look-back procedures are all opening
up the door for the industries to come
in and alter and change health and
safety procedures, the whole series of
add-ons that have been spelled out in
detail by Senator GLENN and Senator
LEVIN.

But I want to just point out, Mr.
President, that the amendment of the
Senator from South Dakota makes
sense in trying to address real protec-
tions. The Dole amendment took it
part way. The Daschle amendment ad-
dresses these other measures, which
were not closed in the Dole amend-
ment, which ought to lend credence to
the concern of many Americans about
what is happening on the floor of the
U.S. Senate in terms of their health
and their security and their well-being.

Let me mention just a few other of
the health regulations endangered by
this bill. We have not addressed those.
We have the E. coli amendment. But
among other regulations that are in
the pipeline are the improved quality
of mammography standards to ensure
better diagnosis and early treatment
for the millions of women at risk for
breast cancer.

The Mammography Quality Act
passed virtually unanimously in the
Senate and the House of Representa-
tives. The reason that it passed unani-
mously is because we found out after
long and extensive hearings that in too
many instances the various machin-
eries that were being used to test
women were not of sufficient accuracy
and the people who were using those
pieces of equipment had not been ade-
quately trained.

As a result of extensive hearings and
review, we have now required—Repub-
licans and Democrats—that we are
going to have the issuance of those
standards which are going to give,
hopefully, the actual scientific results
to the people who are going to take the
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mammography examinations. Too
many women in our society going
through the existing system would get
a stamp of approval when the training
and the machinery were not adequate
and they would fail to take the other
kind of preventive steps and endanger
their own health.

It was on that basis that we made
these national standards, because the
women in California should be pro-
tected as well as the women in Massa-
chusetts. But still we find out that the
new standards—and they are now being
issued—they would be at risk. For what
reason? For the various reasons that
are outlined in this bill. I will take just
a moment. We have gone through this,
and the leaders have gone through this
in great detail.

Not only do you have the mammog-
raphy standards that are going to pro-
vide lifesaving information for women
in terms of breast cancer, but you have
the Comprehensive Seafood Safety Pro-
gram. We had extensive debate in the
last Congress about how we were going
to make progress in terms of the safety
of seafood.

The consumption of seafood has gone
up dramatically in this country, and
many of the attendant problems we
found in terms of meat and poultry
also affect seafood. I represent a State
that has a great maritime tradition
and is one of the leading States in the
country in terms of harvesting seafood.
The fishermen want this kind of pro-
tection because it is important in
terms of the integrity of the product,
and the people want that.

But there are some within the indus-
try, and the record is replete—not out
here but in the hearings that were held
in FDA and our own Committee on
Labor and Human Resources—about
the industry group that does not want
those regulations.

We spent a lot of time developing
that program in terms of safety. Make
no mistake about it, it may be E. coli
today, but soon it will be something
else related to the safety of seafood
products. They do not have a special
amendment. They do not have a Dole
amendment. There is nothing out here
in terms of mammography for the
women of this country being proposed
to protect them or to protect others
with regard to seafood safety.

What about the rule to prevent iron
poisoning of children by strengthening
the packaging requirements for iron
supplements? There are 10,000 incidents
a year affecting children, many of
them resulting in deaths, as a result of
the ingestion of iron supplements. We
have regulations that are about to be
promulgated on the basis that they
will save scores of children’s lives a
year. And they will be delayed. An-
other rule will prohibit the use of lead
in food cans to protect infants and chil-
dren from exposure to substances that
may contribute to mental retardation,
which is one of the major problems
that we have in many areas of the
country, in urban as well as rural com-
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munities. And another rule deals with
lead in paint, where we have older
rural communities that have used lead
paint in their buildings, and in older
communities, industrial communities,
that not only have it in their buildings
but also have it the playgrounds in
their communities. We know the direct
correlation between ingestion of lead
and mental retardation and slow devel-
opment, particularly of children.

One of the problems the Government
intends to address is that the importa-
tion of various foods from many dif-
ferent countries around the world is
still in cans which have a high content
of lead. And in trying to respond not by
limiting the opportunity for the con-
sumer to be able to consume those
products but to make those cans safer,
we have rules and regulations to try
and deal with those—children are at
risk. And another rule in the works
would regulate the level of diesel emis-
sions in the mines, where miners work
in the confined spaces. The regulations
which are about to be issued in those
areas, which have been examined and
have taken review year after year, are
about to be sidetracked.

Mr. President, I could continue—and
will later on in this debate—to go
through various other rules and regula-
tions about to be issued on toy safety,
because choking on small toys and
small parts of toys is the leading cause
of toy-related deaths. Between January
1980 and July 1991, 186 children choked
to death on balloons, marbles, and
small parts of toys. More than 3,000
children are treated in hospital emer-
gency rooms because they swallow or
inhale a small toy.

Congress enacted the Child Safety
Protection Act last year. The law re-
quires hazard labeling and bans balls
that are small enough to choke a
young child, and it requires the report-
ing of choking incidents. The Con-
sumer Product Safety Commission has
proposed rules to implement the re-
porting requirements and interpret
other provisions of that.

Now, we say we are going to wipe
those things out. We have heard the
daily list of 10 rules and regulations do
not make any sense. What are you
going to tell those parents about toys?
Who is going to make the rules and
regulations? Do you expect the parents
to understand blocking these rules?
There is a need for this kind of review
and examination and the collection of
information.

So whether you live in Boston, or in
Palo Alto, or wherever you live, if
those parents’ kids are going to play
with a toy, they are going to be pro-
tected. But under the rules and regula-
tions, they are going to have to do a
thorough examination to see whether
there is a geographical difference,
whether there can be voluntary compli-
ance.

We are talking about small children
and they are talking about a study for
voluntary compliance. Market based
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mechanisms. Market based mecha-
nisms for children’s toys? We are ex-
pecting the agency to do a review on
that?

Now, Mr. President, we talk about
common sense. What they are pro-
posing makes no sense.

You have baby-walker safety. Baby-
walkers account for a high number of
injuries annually, more than any other
nursery product, sending approxi-
mately 25,000 infants to hospital emer-
gency rooms in 1993 alone. Eleven chil-
dren died in walker-related incidents in
the past 5 years. In response, the Con-
sumer Product Safety Commission has
begun rulemaking to address the haz-
ards associated with baby-walkers.
Those are going to be delayed. How
many other children are going to be
impacted by a failure to be able to get
this kind of safety?

Mr. President, the list goes on. I
mentioned the iron toxicity preven-
tion. FDA has proposed a rule to pre-
vent the many needless deaths and se-
rious injuries that occur when children
accidentally ingest too much iron by
eating too many iron tablets or supple-
ments. Iron toxicity is the leading
cause of poison deaths in children
today. From 1986 through 1992, over
100,000 children were poisoned. Many
suffered permanent injury, and at least
33 died. This rule would limit the iron
potency of vitamins intended for chil-
dren to require a warning label and
childproof container.

What Member of the Senate has
heard from a parent saying, ‘‘Look,
that kind of rule and regulation is out-
rageous, and that rule and regulation
that is going to protect my child is just
Federal bureaucracy. We want you to
stop that’? Do you think the parents
are going to be able to provide that
adequate protection?

I see others of my colleagues on the
floor who want to address this issue, as
well as other issues. These are just ex-
amples. You might talk about the E.
coli regulation. We could have a thou-
sand other amendments. That is the
trouble with the bill. For each and
every one of these, you need another
amendment to protect it. When you
have the amendment accepted by the
overwhelming majority, people might
say we have addressed that particular
problem. It takes the minority leader,
Senator DASCHLE, to get a chance to
look through that to try and recognize
that only half the job has really been
done. I daresay that, even with the ac-
ceptance of those amendments, we are
still leaving at risk many of the chil-
dren, the most wvulnerable, and the
workers, the parents, and millions of
families all across this country that
rely on the Government for help in the
areas of health and safety, who do not
have the expertise and ability and sci-
entific information to be able to make
these judgments in the interest of their
family.

Sure, there have been mistakes.
Sure, there have been the issues of reg-
ulations which are untenable and
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wrong. But it seems to me, Mr. Presi-
dent, that we ought to be concerned
about those and consider how we can
constantly work and try and find ways
to work with the private sector, the
public sector, the agencies to try and
make it better, rather than have a
whole scale alteration and change
which is going to dramatically—and I
say dramatically—put at greater risk
the health and safety of the American
people.

Mr. LAUTENBERG. Mr. President, I
am proud to cosponsor and support the
Daschle-Bradley amendment even
though I am disappointed that it is
necessary to offer the amendment. But
we do need to offer the amendment be-
cause, once again, our Republican col-
leagues seem to be more responsive to
the special interests than the public in-
terest. It is unacceptable for this body
to put thousands of lives at risk in the
name of regulatory reform. Yet that, in
my view, is what this bill does. Let me
give you an example.

An estimated 4,000 people die each
year as a result of meat and poultry
tainted with harmful bacteria. Another
5 million become ill, but survive. These
numbers are too high. You would think
the Federal Government would feel an
obligation to respond to that problem.
This bill is a response. But it is the
wrong response. It weakens our ability
to regulate food safety rather than
strengthen it.

In 1995, the sale of unsafe meat and
poultry is unacceptable and deplorable.
It is a scandal that meat today is in-
spected by the same standards first de-
veloped in the early 1900’s. That is
right, today’s meat inspection process
is nearly the same as it was 100 years
ago—inspectors must rely on sight and
smell.

USDA recently proposed rules that
would finally bring meat and poultry
inspection into the 20th century. Sci-
entific testing would be used to prevent
contaminated food from reaching
American consumers.

These changes would save thousands
of lives and prevent millions of Ameri-
cans from suffering the ill effects of
this harmful bacteria.

Death from E. coli poisoning can be
excruciatingly painful. Symptoms
range from diarrhea and vomiting, to
extreme headaches, to mneurological
damage. Body functions often shut
down one at a time. Blood transfusions
are necessary. Death is common for
children and survivors can suffer from
the aftereffects of this poisoning for
years.

Last year, I introduced the Katie
O’Connell Safe Food Act with Senator
BRADLEY. Katie O’Connell was a 23-
month-old girl from Kearny, NJ, who
died as a result of eating a fast-food
hamburger infected with E. coli bac-
teria.

This act sought to prevent future
tragedies like that suffered by Katie
O’Connell and her family. I am pleased
that after many years, the USDA pro-
posed new standards that would do just
this.
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There are thousands of Katie
O’Connell’s across the Nation whose
lives could be saved if we had a proper
system in place to assure the safety of
our food.

We owe it to our children and their
families to ensure the safety of our
food system. But the so-called regu-
latory reform bill before us now, even
with the Dole amendment, will delay
this long-awaited improvement in our
meat and poultry inspection system. It
will encourage challenges to rules
which have already taken too long to
be developed. It will delay USDA’s abil-
ity to issue regulations which we need
and most Members of this body want.

Regulations that are vital to the pub-
lic health ought to be protected from
additional delay. That is what the
Daschle-Bradley amendment does. And
that it why I support it.

Let us use some common sense and
pass this amendment in the name of
protecting the public health and safe-
ty.

Mr. President, let me close by saying
that I hope we will have the oppor-
tunity to examine other amendments
that will put the public health ahead of
the special interests.

Mr. JOHNSTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Louisiana is recognized.

AMENDMENT NO. 1503 TO AMENDMENT NO. 1502
(Purpose: To provide that risk assessments

conducted to support proposed rules may

be used to support final rules that are not
substantially different with respect to the
risk addressed)

Mr. JOHNSTON. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Louisiana [Mr. JOHN-
STON], for himself, Mr. HATCH, and Mr. ROTH,
proposes an amendment numbered 1503 to
amendment No. 1502.

Mr. JOHNSTON. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In lieu of the language proposed on page 1,
lines 5 through 9 insert the following:

‘(10) Notwithstanding section 632, if the
agency head determines that—

(A) a final major rule subject to this sub-
chapter is substantially similar to the pro-
posed major rule with respect to the risk
being addressed;

(B) a risk assessment for the proposed
major rule has been carried out in substan-
tial accordance with section 633; and

(C) a new risk assessment for the final rule
is not required in order to respond to com-
ments received during the period for com-
ment on the proposed rule; the head of the
agency may publish such determination
along with the final rule in lieu of preparing
a new risk assessment for the final rule.

(11) Notwithstanding any provision of the
Comprehensive Regulatory Reform Act of
1995 and the amendments made by such Act,
including section 9 of such act, any rule for
which a notice of proposed rulemaking was
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filed before April 1, 1995 shall not be subject
to the provision of this subchapter or sub-
chapter III except for section 623 (relating to
review of rules).”.

Mr. JOHNSTON. Mr. President, I in-
vite the attention of my colleagues,
particularly the Senator from Massa-
chusetts, and the minority leader, if he
is listening on his squawk box, and oth-
ers, to this amendment, because it
fixes the problem.

The problem, Mr. President, was well
pointed out by the Secretary of Agri-
culture in his letter to Senator
DASCHLE. What he said, with respect to
this ongoing HACCP rulemaking, is
that affects the 9,000 federally in-
spected slaughter processing plants in
this country; that they have virtually
completed a rulemaking; that that
rulemaking has a cost-benefit and has
a risk assessment that has been peer
reviewed, and it is ready to go into op-
eration. The Secretary says we should
not have to go back and do that over
again. It would give us a 6-month
delay. A legitimate problem.

Now, what this amendment does, Mr.
President, is fixes that problem, not
only with respect to HACCP, but with
all other Federal agencies, because it
says that where there is a final rule,
which is substantially similar to the
proposed rule, where a risk assessment
for the proposed major rule has been
carried out in substantial accordance
with section 633, and a new risk assess-
ment for the final rule is not required
in order to respond to comments re-
ceived during the period for comments
on the proposed rule, the head of the
agency may publish such determina-
tion along with the final rule in lieu of
preparing a new risk assessment for
the final rule.

So that, in other words, if you have
already done your risk assessment, in
substantial compliance—not exact
compliance—substantial compliance of
section 623, which it is my under-
standing that that risk assessment has
been carried out, you are exempt, not
only for HACCP, not only this agency,
but for all agencies.

Now, if that is not absolutely clear
with respect to HACCP, let me give the
clincher. The next paragraph, notwith-
standing any other provision, if your
notice of proposed rulemaking was
filed before April 1, 1995, you ‘‘shall not
be subject to the provisions of this sub-
chapter or subchapter 3 except for sec-
tion 623.”

What that means is, if you have your
notice of proposed rulemaking out,
prior to April 1, as they did in agri-
culture, with the HACCP rules, you are
exempt from everything except the pe-
tition process and the look-back.

That means the rule will go into ef-
fect as soon as proposed. It will stay in
effect.

Now, if anyone wants to petition,
what has to be done in order to get a
petition granted, is to bear the burden
of establishing, using the words of the
statute, ‘‘that there is a substantial
likelihood that you would not be able
to meet the standards of section 624.”
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What are the standards of section
624? That the benefit justifies the cost,
and that you have used the least-cost
reasonable alternative that complies
with the statute, unless considerations
of health, safety, the environment, re-
quire a more expensive alternative, or
unless scientific or data uncertainties
require a higher standard.

Mr. President, if you are able to show
that, if the petition is granted, only
then do you do the risk assessment and
cost-benefit analysis, only then do you
have a new rulemaking, and there
would be 3 years, plus an extension of 2
years as provided, a total of 5 years, in
order to complete that process.

In the meantime, the rule is in effect.

Mrs. BOXER. Will the Senator yield
for a series of questions?

Mr. JOHNSTON. I am happy to yield
to the Senator.

Mrs. BOXER. Does this take care of
the danger of the E. coli rule being re-
pealed by the look-back or sunset pro-
visions? I believe you say it would still
have to comply with look-back and
sunset; is that correct?

Mr. JOHNSTON. What would happen
is the rule goes into effect. If you feel
that that rule—the benefits do not jus-
tify the cost, and can show a substan-
tial likelihood that that is so, then you
could petition. If the agency agrees
with you, then they would put you on
the schedule for having a risk assess-
ment and a cost-benefit analysis.

You do not throw out the rule in the
meantime. You simply go through the
scientific procedures.

Mrs. BOXER. I understand. In other
words, the rule is in danger of being re-
pealed by the look-back or the sunset
procedures and is not exempted from
the petition for waivers, according to
your explanation—I would like to ask
another question.

I believe, as I listen to my friend ex-
plain this, that the E. coli rule would
have to comply with section 623 of the
Dole bill and it seems to me that this
in fact substitutes current law with
this new law.

Mr. JOHNSTON. That is just not
true.

Mrs. BOXER. I say that my friend ad-
mits, in fact, there is a danger that
the—

Mr. JOHNSTON. I did not admit that.

Mrs. BOXER. Excuse me, my friend
says, yes, it is subject to the look-back
procedures.

Mr. JOHNSTON. But not in danger of
being repealed. Those were the words of
the Senator from California.

Mrs. BOXER. I have one more ques-
tion.

My last question is, Did you work
with the minority leader on this? Is
Senator DASCHLE in agreement with
your substitute amendment?

Mr. JOHNSTON. What Senator
DASCHLE wants is to specifically ex-
empt this rule, the HACCP rule, from
any consideration of cost-benefit anal-
ysis or risk assessment.

We oppose that because we believe
that any rule that is—HACCP will go
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into operation. But if someone can
show that HACCP was not properly
done and that it cannot meet the cost-
benefit analysis, that the benefits do
not justify the cost, then all we say is
that you can deem the scientific panel,
get the best science, and do it right,
but the rule stays in effect in the
meantime.

There is not a danger of will rules re-
peal, as if people are not going to be
protected. There is a likelihood that if
they have not done it right, they would
have to do it right.

Now, what is wrong with putting
science in control, if they have done it
wrong in the first place? What is wrong
with that?

Mrs. BOXER. Is the Senator asking a
question?

Mr. JOHNSTON. Yes.

Mrs. BOXER. I say to my friend there
is great disagreement over the very
premise of this bill. Those that oppose
it think it goes way too far, that the
pendulum is going to swing to the side
of the special interests in this country,
to the detriment of the people who rely
on us to protect the food supply.

I assume the answer to my question
is that Senator DASCHLE does not sup-
port your substitute amendment.

Mr. JOHNSTON. Mr. President, there
is no answer to those that say the bill
goes too far, it protects special inter-
ests.

We are dealing with a technical
amendments bill that involves a lot of
provisions. You cannot answer an argu-
ment that says it goes too far and it
enshrines special interests. It does not.
The Senator has not shown me where it
does. All I am saying is that this rule
goes into effect.

By the way, the Senator from Cali-
fornia, I believe, is a cosponsor of the
Glenn substitute. Did the Senator
know that the Glenn substitute would
have the very effect that the Secretary
of Agriculture complains about?

Under the Glenn substitute, you
would be required to go back and do a
cost-benefit analysis because it has not
been done in accordance with what the
Glenn substitute says.

We get this micromanaging of this
bill where they ‘‘fly-speck’ our bill and
look at it and show—find ghosts where
none exists, and then they propose leg-
islation that has the exact same fault,
sometimes worse faults.

But, that is fine.

Mr. GLENN. Will the Senator yield?

Mr. JOHNSTON. I am happy to yield
to the Senator.

The PRESIDING OFFICER
ASHCROFT). The Senator from Ohio.

Mr. GLENN. We are changing that.
We realized that was a fault in ours,
and we are changing that. The other
bill, S. 343, has not been changed.

Mr. JOHNSTON. We have changed it

(Mr.

right now.
Mr. GLENN. Not in that regard.
Mr. JOHNSTON. Mr. President,

again, we have this problem on this bill
that the opponents of the bill will not
take yes for an answer.
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Secretary Glickman writes a letter
and says, ‘““We have a problem, that we
have gone through this extensive rule-
making, we do not want to have to do
it over again.”

We say, ‘“Yes, Secretary Glickman,
you have a problem. You should not
have to do it over again. Not only
should you not have to do it over
again, but nobody in the Federal Gov-
ernment ought to have to do it over
again.”

We proposed two fixes. If you started
your rule prior to April 1 with a notice
of proposed rulemaking, you are ex-
empted. Or, if you have already done it
and it is in substantial accordance with
the section, you do not have to do it
again. On both scores, this proposal for
safe meat and E. coli, about which I am
just as concerned as any member in
this body—Ilook, to say we are not con-
cerned about health because we want
scientists to do it right is to turn logic
on its head. It is to turn the argument
180 degrees around. It is because we
want it to be done right that we pro-
pose this bill. We do not want to have
to do it over again. We do not want to
delay. This amendment fixes the prob-
lem.

Now, the reason we oppose the
Daschle amendment is, in effect, what
Senator DASCHLE says; citing the same
problem, he says, just exempt HACCP
altogether from these requirements.

Well, you could come along and say,
Well, this rule or that rule involves
health or safety and it ought to be ex-
empted.

Mr. President, we are not dimin-
ishing safety by this bill. To the con-
trary, we are requiring that the bene-
fits ought to justify the cost, a very
simple proposition. Why do we propose
that? Because, across Federal agencies,
we have seen terrible examples of
waste, ignoring our own scientists, not
even knowing what regulations cost,
dealing with risks that do not exist.

With respect to this clean meat in-
spection, inspection of poultry houses,
inspection of slaughterhouses—that
regulation is going to go into effect
under the second-degree amendment.
We have fixed the problem. I wish the
opponents to this measure would at
least acknowledge that we are fixing
the problem and not give us these argu-
ments like: Oh, this is a special inter-
est bill. Oh, you want dirty meat for
your children.

Mr. President, it is just not true. Let
the opponents to this measure speak to
this measure. Do not speak to some-
thing that is irrelevant, like whether
special interests are being taken care
of. This is not a special interest. This
second-degree amendment is proposed
specifically because the Secretary of
Agriculture said he had a problem, and
it fixes that problem. If there is an-
other problem, let us deal with that in
a separate amendment. We have had
over a hundred changes accepted to
this bill already. It is a tight bill. It is
a good bill. It is a workable bill. And
this amendment makes it better and I
hope my colleagues will accept it.

Mrs. BOXER addressed the Chair.
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The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. Mr. President, I hope,
in the course of the next half-hour or
s0, I can be very specific in my critique
of the DOLE bill, so my friend from
Louisiana can see that I am coming at
it after a great amount of thought.

I support the Daschle amendment be-
cause the Daschle amendment says,
very simply, in plain English: We are
moving ahead with that rule on E. coli.
The Johnston amendment that he is
substituting for the Daschle amend-
ment deals with a broader issue. Fine.

Mr. JOHNSTON. Mr. President, will
the Senator yield?

Mrs. BOXER. If I might complete my
thought, then I will be happy to yield.

We believe that the Daschle amend-
ment is necessary so this HACCP rule
which I refer to as the E. coli rule, that
is about to take effect, can move for-
ward now and be exempted from the
bill. It is as simple as that.

If you want to deal with the issue in
a broader way, we can look at the
Johnston language. But it does not
mean that the Daschle language is not
needed if you are concerned about E.
coli and want to see the rule move for-
ward unencumbered by language that
my friend took about 10 minutes to ex-
plain. It is still confusing. We think
the Daschle language is clear. Just
move forward with the rule, exempt it,
and let us get a safe meat supply.

That is why I support the Daschle
amendment.

Mr. JOHNSTON. Now will the Sen-
ator yield on that point?

Mrs. BOXER. I will be glad to.

Mr. JOHNSTON. Does my friend from
California understand my amendment
allows the E. coli rule to go forward
the same as the Daschle amendment
does?

Mrs. BOXER. It does not exempt the
E. coli rule, in your own words, from
the waiver provisions——

Mr. JOHNSTON. Yes, it does.

Mrs. BOXER. From the sunset provi-
sions, from the look-back provisions;
and also, from what I gather from my
friend’s explanation, it still has to
comply with Section 623 and the spirit
of the new law. That is what I under-
stood from my friend.

Mr. JOHNSTON. If I may explain
very carefully——

Mrs. BOXER. Therefore I believe the
Daschle amendment is necessary, in a
simple way, so I can look the people in
the eye and say: That rule to protect
you from E. coli is moving forward, pe-
riod. And it is not going to be repealed
because of actions by a special interest
lobby that forces it to be repealed. I
stand by my strong belief that the
Daschle amendment is necessary.

Mr. JOHNSTON. Now, does the Sen-
ator understand—Ilet us see where we
agree and disagree.

Mrs. BOXER. I will be happy to yield.

Mr. JOHNSTON. Does the Senator
understand that under the Johnston
amendment, the K. coli regulations
will go forward; be promulgated with-
out delay?

Mrs. BOXER. As I understand my
friend’s comments, and I would have to
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have them read back to me to be cer-
tain, he said that you have to make
sure, in your generic description, that
the spirit of section 623 was complied
with.

Mr. JOHNSTON. No. There are two
bases on which this would be, that E.
coli would go forward. First, that you
had substantially complied with the
risk assessment under section 633.

Mrs. BOXER. Section 633.

Mr. JOHNSTON. Or—understand
‘“‘or’—or that your notice of proposed
rulemaking was put out before April 1,
1995. And this was put out before April
1, 1995. Therefore, it is exempt from the
proposal.

Are we together on that?

Mrs. BOXER. It is not exempt from
the look-back. It is not exempt from
the sunset. It is not exempt from the
waiver.

I would say to my friend, if the April
date is consistent, it may well move
forward. I concede that. However I be-
lieve some of my colleagues have
raised questions about the April date.

Mr. JOHNSTON. So we are in agree-
ment.

Mrs. BOXER. I do not know the exact
date of the rule, but if my friend says
it, I would agree. I have no reason to
think he would not be honest on that
point.

Mr. JOHNSTON. Do we also under-
stand that in order to petition to have
a risk assessment on this, that during
all of that time, that the rule stays in
effect? Are we in agreement on that?

Mrs. BOXER. Yes. I understand ex-
actly what my friend said. It is subject
to the look-back, the waiver, and the
sunset provisions of the law.

Mr. JOHNSTON. Do you also under-
stand that, as far as the sunset provi-
sions, those are only rules that the
Secretary himself will pick out? In
other words, you do not sunset all
rules, it is only such rules as he picks
out for reexamination? And that is
only if Secretary Glickman says he has
to go redo his own work. Does my col-
league understand that?

Mrs. BOXER. I understand my friend
perfectly. The fact is, Secretary Glick-
man is here today and could be gone
tomorrow. We do not legislate because
Secretary Glickman is a good guy. We
legislate for whoever happens to be
Secretary of Agriculture.

I am going to take back my time, if
I may, because I have a long statement
on this bill. I have time constraints.

I know my friend speaks in total
good faith but I hope he knows I also
speak in good faith. I am concerned
about H. coli because kids die from it
and old people die from it. And I want
to go to the route that will exempt it
from this legislation. Legislation that
is so complicated that two Senators
have different ideas about what it
means any day of the week. That says
to me: Court cases. That says to me:
Lawyers’ dreams. Why not go with
Senator DASCHLE’s approach? You have
a problem. You have a rule. Put it into
place, exempt it from this bill.
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If people do not want to vote for
that, God bless them, that is their op-
tion. I respect them. But no manner of
questions to this Senator is going to
change my mind that the most direct
way to protect people from E. coli is to
support the Daschle amendment.

I want to get into the general subject
of this bill. I think that all Americans
agree there are tremendous benefits
that come from our health and safety
laws. If you look at some of our rivers,
where there was no sign of life and
they have been rejuvenated, it is be-
cause of our Nation’s laws.

If you look at the quality of air in
certain areas where we are reaching at-
tainment levels, areas where kids are
now born with a healthy ability to
breathe, a lung capacity that they de-
serve, it is because of the Clean Air
Act. I could go on and on and cite case
after case, of where we have reaped
benefits from our health, safety and en-
vironmental laws.

I also completely agree that there
are instances where Federal agencies
have ignored the costs of regulation on
business and individuals. And those
people feel they were treated unfairly,
and in many cases it is true. In other
words, I believe that we need to read-
just the balance. There is no question
about that. And that is why we need
regulatory reform. The point I want to
make is, while saying we need regu-
latory reform, I want to underline that
we do not need, want, and should not
pursue, regulatory repeal.

What the Dole bill will do by coming
up with these incredible hurdles that
agencies have to go through in order to
protect health and safety, in essence,
will be the repealing of our laws. We
are making it so impossible for them to
go into effect that our people could be
left unprotected.

The Dole bill is basically a repeal.
The Glenn bill cosponsored by Repub-
lican JOHN CHAFEE—is regulatory re-
form. Yes. That is why I have my name
on that bill. And I am proud to have
my name on that bill. You are going to
see some interesting folks crossing
party lines on this.

We need regulatory reform that pro-
vides reasonable, logical and appro-
priate changes in the regulatory proc-
ess, that will eliminate unnecessary
burdens on business, State and local
government, and individuals. But we
need regulatory reform that maintains
our National Government’s ability to
protect the health and safety of the
American people.

Why do I say ‘‘National Govern-
ment?”’ It is because I believe a child in
California that bites into a hamburger
that could be tainted deserves as much
protection as a child in Mississippi or
Pennsylvania or New York. All the
children of this great country deserve
that protection. All the people of this
great country deserve those national
standards. If I travel to another State,
I do not have to worry about ordering
a hamburger because that State did
not enact good law. I want to know
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there is a national standard, that there
is a national inspection service.

I am committed to doing away with
regulations that have outlived their
usefulness, or have created needless
redtape or bureaucracy.

I am equally committed to making
sure the American people’s basic needs
are protected—the food they eat, the
air they breath, the water they drink—
because you may have a great job, you
may have a great future, you may have
a wonderful family, and yet, if some-
thing like this happens—where a fam-
ily member is killed or maimed or hurt
by bacteria in meat or bacteria in the
water supply, it does not mean much,
folks.

I want to share a chart with you. It
is interesting because this public opin-
ion poll was taken, as I understand it,
by one of the Republic pollsters, Luntz
Research and Strategic Services in
March 1995. I think this is a warning, a
warning to those who would just say,
throw out our regulations.

“Which should be Congress’ higher
priority: cut regulations or do more to
protect the environment?”’

Twenty-nine percent of the American
people, ‘‘cut regulations’; 62 percent,
“protect the environment.”

And the pollster goes on to comment,
“This question here is a warning. Envi-
ronmental protection is a higher pri-
ority than cutting regulations.”

It is clear. So what does this mean?
It means that there cannot be a frontal
assault by politicians on environ-
mental regulations and food and safety
regulations because a frontal assault
would be so unpopular, those people
would be booted out of office in 5 min-
utes.

So what do they do? They come up
with back-door solutions. I think the
Dole bill is a back-door solution of this
kind. Call it regulatory reform, hide
behind words like ‘‘bureaucrat, over-
regulation, cost and benefit studies,”
and strip protections from the Amer-
ican people. When I talk about protec-
tion, I mean the most basic protection,
the most basic rights to safe water,
clean air, and so on.

I want to share with you some of the
editorials and stories that have been
appearing in the newspapers about reg-
ulatory reform and the Dole bill, the
bill we are trying to make better by
amending it, the bill for which we have
a substitute called Glenn-Chafee bill
which we think is far better.

USA Today, ‘“‘Reforms aimed at
health, safety rules are too risky.”

The San Francisco Chronicle: ‘“‘Regu-
latory Reform or Polluters’ Revenge?”’

That is how the Chronicle saw it.

Congressional Quarterly cover story,
“Industry, Politics Intertwined in
Dole’s Regulatory Bill: Its sweeping
changes offer the campaigning leader a
platform and generate a wave of lob-
bying from affected businesses.”’

Maine Sunday Telegram: ‘‘Senate: No
‘Reform’ Trashes Environment.”’

Mesa Tribune: ‘‘Regulatory Reform,
Polluters’ Loophole.”
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The New York Times talking about
this bill: ‘“The Next Environmental
Threat.”

And here is a story from Business
Week: ‘“The GOP’s Guerrilla War on
Green Laws, Newt & Co. Plan a Proce-
dural Overall, Not a Direct Attack,”
which is exactly my point.

You cannot say to the people we are
repealing food safety laws, but you
write a bill that makes it extremely
hard for our agencies to protect the
food supply. In essence, you have re-
pealed those laws. It could not be said
better than in the Business Week head-
line.

How about this? Detroit Free Press:
“Unnatural Reform, GOP Remedies
Would be Environmental Disaster.”

So, when I criticize the Dole bill, I
think I have a lot of support for my po-
sition. When I talk about special inter-
ests being behind it, which my friend
from Louisiana got so upset about, I do
not think you need a degree in political
science to know that the pin-striped
suits are all over this place, by the
way, backing off a bill that already
passed 15 to nothing out of the Govern-
ment Affairs Committee because they
see a better chance to get relief.

That is what hurts. We had a bill
passed in a bipartisan way, but all of a
sudden we are into a whole different
situation.

Make no mistake about it: Laws that
protect our clean air and water and our
food supply are at stake here. It is an
attack on the laws and regulations
that protect us from the medicines we
buy every day, the toys we give to our
children, the cars we drive and the
places where we work. The con-
sequences of this bill are far-reaching—
they will reach far into every town in
America, into every kitchen in Amer-
ica, because when you turn on the
water, and you back off of protecting
that water supply, you are in danger.

I believe that this Dole bill, in the
name of efficiency, in the name of cost-
benefit analysis, will bring us gridlock
and that will assist the special inter-
ests and the corporate polluters. And I
did not come here to protect them. I
came here to protect the people in my
State who are going to rely on us for
their health and safety.

The Dole petition and look-back,
which we talked a little bit about with
my friend from Louisiana, and the judi-
cial review provisions will allow any
well-financed ‘‘bad actor’—what I
mean when I say ‘‘bad actor’ is a per-
son in the industry who does not have
principles. And that is certainly not a
majority, but there are some.

I will never forget a very long time
ago when I was very young and I was
just getting into local politics. I went
to a meeting on the issue of energy pol-
icy in America. And discussion on the
safety of nuclear energy came up. I
made a statement that I was worried
about the disposal of nuclear waste. 1
felt very strongly that until we knew
what we were going to do with the nu-
clear waste, we had better not continue
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to build nuclear power plants. This was
way back in the 1970’s.

A utility industry person came up to
me, drew me aside, and said, ‘‘You
know, young lady’’— or something like
that—he said, ‘“‘There may be a prob-
lem. There may be a health problem
from nuclear energy waste. But no
matter what you say, no matter what
you do, it will not show up for 20 years
and no one can prove it was us.”’

I will never forget that. I looked at
him. I said, ‘“When people get cancer,
they are going to look to the environ-
ment. They are going to look to what
we are doing with that nuclear waste.”
And he said, ‘“They will never pin it on
us.”

That is a bad actor. That is a bad
actor. Who was I? I was just an indi-
vidual at this conference who was con-
cerned. He would never say that to me
today. But he said it to me a long time
ago.

So when you think about what we are
doing here, you have to think about
the bad actors. The majority of people
are not that way. They care about
their products. Of course, they do. But
when you have a bad actor, you have to
be sure that that bad actor gets pun-
ished. And I believe under the Dole bill,
with the petitions, with the Ilook-
backs, with the judicial review provi-
sions, we will allow any well-financed
bad actor to paralyze an agency, to
prevent the agency from developing
new rules, to prevent them from re-
viewing old rules, to force a stay on en-
forcement of rules and cause the even-
tual sunset of rules. To me, it is com-
pletely unacceptable. I am not casting
aspersion at those who like those pro-
visions, but to me they will lead to
gridlock. You might as well just repeal
the laws if you are going to make it so
hard for people to act.

I also believe the Dole provisions on
so-called supplemental decision cri-
teria create a supermandate that su-
persedes current law. Now, supporters
of this deny it. They insist it is not the
intent to supersede but merely to sup-
plement the decisional criteria in other
statutes. However, the bill clearly
overrides other statutes including our
health, safety and environmental laws
because the standards in Dole would
still have to be met even if they were
in conflict with current law.

Mr. JOHNSTON. Will the Senator
yield?

Mrs. BOXER. Yes, I will.

Mr. JOHNSTON. Was the Senator
aware of the amendment which was ac-
cepted yesterday, the one which was
cosponsored by Senator LEVIN, which
specifically says that the bill does not
override the requirements of any envi-
ronmental law?

Mrs. BOXER. If that amendment
passed, I stand corrected, and I am
very pleased.

It covers all laws then or just envi-
ronmental laws?

Mr. JOHNSTON. All requirements of
laws including environmental safety
and health laws.
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Mrs. BOXER. Very good. Well, that is
an improvement, and I am glad that it
passed. By the way, there will be many
other amendments that will improve
this bill including the Daschle amend-
ment.

The Dole bill, in my view, goes well
beyond sensible reform by establishing
a goal that is absolutely at odds with
our responsibility to improve the well-
being of all the American people. It
says that we should protect only those
values that can be measured in dollars
and cents. It is a corporate bean
counter’s dream. This is my view. For-
get about saving lives, because you
cannot put a dollar figure on a life.
Forget about getting poison out of our
air and water. Forget about preventing
birth defects, infertility, and cancer. If
you cannot put a price tag on it, it does
not count as a benefit. And that is
wrong.

Mr.
yield?

Mrs. BOXER. Yes.

Mr. JOHNSTON. Is the Senator fa-
miliar with provisions of the Dole-
Johnston bill now before the Senate
which state that the head of an agency
can choose a more expensive alter-
native if nonquantifiable benefits to
health and safety of the environment
make that appropriate and in the pub-
lic interest?

Mrs. BOXER. I say to my friend, yes,
but that is so inadequate for what I am
talking about and it gets back to my
conversation I had with the Senator on
another issue.

Mr. JOHNSTON. I thought the Sen-
ator just said it was impossible to con-
sider nonquantifiable benefits.

Mrs. BOXER. I said very clearly that
in this bill there is no way you can put
a price tag on those benefits. Now, if
you give a bureaucrat a chance to as-
sert his or her own opinion, it is better
than nothing. But in my opinion, it
does not meet the test. I think that we
should be able to consider that and not
leave it up to some bureaucrat.

That is the problem I have with this
bill. On E. coli, my friend says Dan
Glickman will be wonderful. Great.
What if it is another administration? I
think we should legislate and not give
up our power here. And I think we do
that to a great degree.

Mr. JOHNSTON. How does the Sen-
ator suggest that we legislate with re-
spect to——

Mrs. BOXER. I think we could be
very clear and talk about it, if we
could, after I finish my statement, on
how I think we can measure and quan-
tify these benefits. If my friend is will-
ing, I will definitely propose an amend-
ment that would reach to those issues.

Mr. JOHNSTON. I would invite my
colleague to read the language which
we have put in. It provides that bene-
fits include all quantifiable and non-
quantifiable benefits. So they are all
brought in. I think it is really very
clear. I invite the Senator to read that.

Mrs. BOXER. I would invite my
friend to read the substitute bill be-

JOHNSTON. Will the Senator
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cause I think on this point it is much
stronger when it deals with costs and
benefits.

Now, I think Senator GLENN, who is a
hero already—in other words, if he did
nothing more in his life in the public
arena, he would go down as a hero for
what he has done in forging the ad-
vancement of space. We know that. He
is already a hero. He is a hero for what
he does here also. And as he says,
maybe this is boring, but I have to say
I do not think it is that boring. I do not
think it is boring if your kid bites into
a hamburger and is rushed to the hos-
pital. Not only does it ruin your day,
but it could ruin your life and he could
lose his life.

I guess I would say to my friend from
Louisiana, who 1is questioning my
views on this bill, which is his right to
do, we have a bill that passed out of
the committee with a bipartisan vote,
and now we are facing a bill which, in
my opinion, does harm to the health
and safety rules. So I think Senator
GLENN is right in what he does in rela-
tion to cost-benefit analysis, in rela-
tion to judicial review, and in the
many problems that we have with this
bill.

I wish to talk about another area of
the Dole bill that I think my friend
from Louisiana supports, which is the
provision on toxic release inventory,
which I think would significantly un-
dermine a community’s right to know
who is polluting and what kind of
toxics are being released into the air.
The toxic release inventory is an effec-
tive cost saving tool. Public scrutiny
as a result of the information released
under the 1986 Emergency Planning
and Community Right to Know Act has
often prompted industry to lower pol-
lution levels without the need for new
Government regulations. The Glenn-
Chafee bill has no such provision.

In this whole area of toxic relief, my
God, if we should be protecting any-
thing here, it should be a community’s
right to know if someone is coming in
and poisoning their neighborhood. Why
should that be a secret? Why should
they not have the information? Infor-
mation is power, and a lot of folks who
stand up here, particularly on the
other side of the aisle, and say States
rights, give it all back to the States,
are going to support this alternative
which takes away a community’s right
to know. Information is power.

I think the Dole bill strips away that
knowledge, and I think that is wrong.

I do not think this bill is boring. Oh,
yes, the proponents of the Dole bill will
get you off on little sidebars here, but
the whole issue is true, as I see it, and
I am on the Environment Committee. I
served in the House, and I know how
these bills go. You had a bipartisan bill
that was fair and just. Was it perfect?
Probably not. My friend pointed out an
area where it was not perfect, and they
are fixing it. But it really worked to
provide this balance the American peo-
ple deserve—protection of their water,
of their air, of their food supply, of
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their very lives, if you will, balanced
with sensible regulation.

Mr. JOHNSTON. Will my colleague
yield at that point?

Mrs. BOXER. I think we have lost it
in the Dole bill.

Yes, I will be happy to yield to my
friend.

Mr. JOHNSTON. We just had a dis-
cussion about benefits and how the def-
inition of ‘‘benefits’ in the Dole-John-
ston bill was insufficient and how the
Glenn bill was so much better.

Does my colleague understand that
the definition of ‘‘benefit’’ in the Glenn
bill is word for word identical to that
which is contained in the Dole-John-
ston bill, save for one change? At the
behest of Democrats we added the
words ‘‘quantifiable and nonquanti-
fiable effects.” That was Democrats
who said, “We want to be sure it in-
cludes both quantifiable and nonquan-
tifiable.” So they added that amend-
ment. Does my colleague understand
that? Excuse me, we also added the
word ‘‘health.”

Mrs. BOXER. It is my understanding
they are not alike. If the Senator
would like, when I finish I can put it
side by side where they are not exactly
alike.

Mr. JOHNSTON. If the Senator will
allow me to come over, I have got them
both right here.

Mrs. BOXER. As soon as I finish my
prepared remarks I will yield time to
my friend, and we can go through it.
Right now——

Mr. JOHNSTON. I am looking at it
right here.

Mrs. BOXER. I am working on it. It
is my understanding it is definitely not
the same. I will show it to you in a mo-
ment’s time. I do not want to interrupt
the flow of what I am saying. So if my
friend will wait, I think I will be fin-
ished in just a few minutes here. We
will go through the side by side of both
bills on that issue of benefits.

Mr. JOHNSTON. If I am correct, will
you acknowledge that?

Mrs. BOXER. I say to my friend, I
have great respect for him. I told my
friend he is correct a couple times and
incorrect a couple times. But I will be
glad to agree with my friend when I
have the writing in front of me. I am
going to have it for you.

Now, I think another key aspect of
the Dole bill is how it will affect our
ability to respond quickly to the
threats of public health, safety and the
environment. It is interesting that the
majority leader, Senator DOLE, has re-
sponded so quickly to concern about E.
coli. Now, if I heard my friend right
yesterday, he got up and said that the
Dole bill was not necessary, the Dole
amendment was unnecessary. I thought
that was really interesting. Senator
JOHNSTON says to Senator DOLE that
his amendment on E. coli is not nec-
essary. Then I ask, why did Senator
DoOLE put it forward? Because it was
necessary, because under the emer-
gency provisions it did not say ‘‘food
safety.”
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And yet my friends were defending
the bill as it was. ‘“‘Oh, it is covered.”
I heard the colloquy that went on be-
tween the Senator from Delaware and
the Senator from Louisiana. ‘‘Oh, the
Dole amendment is not necessary. The
Dole amendment on E. coli is not nec-
essary. We will vote for it.”

Well, I am telling you, I am glad that
the majority leader offered that E. coli
amendment because that opens the
door to all of us who have other issues
we want exempt as well. Critically im-
portant regulations on cryp-
tosporidium and mammograms that
my friend from Massachusetts talked
about. The Dole bill would delay and
possibly prevent issuance of these regu-
lations. And although my friend from
Louisiana said it was not necessary to
have the DOLE language, he voted for
it. Well, if it was necessary for E. coli,
I say it is necessary for
cryptosporidium. I say it is necessary
for mammograms, and other areas.

Of course, we know that the Daschle
amendment even goes further on E.
coli because it says that rule will be
exempted from this bill. And my friend
from Louisiana stands up and says, we
did not need this Daschle amendment
because under a substitute he is offer-
ing the E. coli rule can move through.
But he admits that the E. coli rule
would still be subjected to the
lookback provisions of the bill, the
sunset provisions of the bill, and the
waiver provisions of the bill.

So in fact we do need Senator
Daschle’s amendment. And I hope my
colleagues will vote it in. Only those
rules which represent an emergency or
health or safety threat that is likely to
result in significant harm to the public
would be exempt under that emergency
section. There is no definition of the
term ‘‘significant” or ‘likely’ in the
bill.

Now, I say if one child dies as a re-
sult of eating contaminated meat, does
that pose a significant harm to the
public? It certainly is significant to the
child’s parents and the others who ate
at the same restaurant or bought meat
at the same grocery store. Now I want
to show my friends the number of out-
breaks just recently of the bacteria E.
coli. It is enough to make your head
spin. It is all across the country—
North Dakota, Ohio, Nebraska, Cali-
fornia, and so on, and so on, and so on.

As a matter of fact, on this next
chart I will show you a personal case. I
am going to talk about it. We want to
put personal faces on this. We get a lot
of talk about section 103 and section
202 and line 4 and line 6. And does the
Senator know this and does the Sen-
ator know that? This Senator knows
one thing. We should vote for the
Daschle amendment and get that E.
coli rule, moving safely on its way not
subject to lookback and not subject to
anything else. Let me tell you about
this child.

Jesse Fendorf, Shawnee, KS. Unfor-
tunately, Jesse was almost killed by
infected meat contaminated by E. coli.
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To deal with this, Jesse had to have
many blood transfusions and was on
kidney dialysis for 2% weeks. Today he
is still ill. Someday it is likely he is
going to need a kidney transplant. In
the meantime, no one will sell his fam-
ily any insurance. Now, clearly under
the Daschle amendment the rule on E.
coli would be exempted from the night-
mare of this bill. It will go on its way
and it will not be repealed. What if we
get someone over there in Ag that de-
cides it ought to be repealed? The least
we can do for this child is pass the
Daschle amendment—I will show you a
few more faces.

Here are a few more faces. Alex
Donley, Chicago, IL; Katie O’Connell,
Kearney, NJ; Scott Hinkley, Saranac,
MI; Lauren Rudolph. E. coli in food
kills more than one victim each day.
Who is next? Who is next?

Let me tell you about this case be-
cause it happens to be a constituent.
Six-year-old Lauren Rudolph of Carls-
bad, CA, was the first person to die on
the west coast Jack-In-The-Box case of
1993. She suffered three heart attacks
and had to be put on life support before
she died. Her mother, Roni Rudolph,
founded STOP, Safe Tables Our Pri-
ority, a mnational consumer watch
group dedicated to improving our Na-
tion’s meat and poultry safety.

I mean, you look at these kids, 1990
to 1992. T am not going to say any more
about this. Just look at this and vote
for the Daschle amendment. Do not
vote to weaken it. If a woman has her
mammogram read by someone who is
poorly trained in mammography and
she dies as a result of not getting help,
is that significant harm to the public?
That is what you have to deal with in
the Dole bill. There is no definition.

I will tell you right now, if it was a
Senator’s wife it sure would be signifi-
cant. If a Senator’s wife died of cancer
because of a faulty mammogram, I am
sure it would be significant. Well, to
me it is significant if anyone dies be-
cause of a faulty mammogram. And yet
in this bill we are going to derail these
safety regulations.

We have to ensure that one of the
most fundamental needs of any soci-
ety—safe drinking water—is available
to all Americans.

Public health continues to be threat-
ened by contaminated drinking water.

In 1987, 13,000 people became ill in
Carrollton, GA, as a result of bacterial
contamination in their drinking water.
In 1990, 243 people became ill and 4 died
as a result of E. coli bacteria in the
drinking water in Cabool, MO. In 1992,
15,000 people were sickened by contami-
nated drinking water in Jackson Coun-
ty, OR. And 1 year ago, 400,000 people in
Milwaukee became ill and 104 died as a
result of drinking the water from their
taps which was infected with
cryptosporidium.

A recent study completed by the Nat-
ural Resources Defense Council ‘““You
Are What You Drink’ found that from
a sampling of fewer than 100 utilities
that responded to their inquiries, over
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45 million Americans drank water sup-
plied by systems that found the un-
regulated contaminant cryptosporid-
ium in their raw or treated water.

I am going to show you just a couple
more charts and then complete my
statement because I know my friend is
ready to talk. This is a real-life warn-
ing that was distributed by the Envi-
ronmental Protection Agency as guid-
ance for people with severely weakened
immune systems in terms of our water
supply.

Current EPA drinking water safety
standards were not explicitly designed
to assure the removal or Kkilling of
cryptosporidium. Efforts are now under
way to resolve a number of scientific
uncertainties that will enable EPA to
set specific safety standards for this
parasite in the future. Cryptosporidium
has recently caused several large wa-
terborne disease outbreaks of gastro-
intestinal illness with symptoms that
include diarrhea, nausea, and/or stom-
ach cramps. People with severely
weakened immune systems are likely
to have more severe and more per-
sistent symptoms than healthy individ-
uals. Moreover, cryptosporidium has
been a contributing cause of death in
some immunocompromised people.

People who have cancer, transplant
patients, people on immunosuppressant
drugs, little children, pregnant
women—these are the most vulnerable.

This is what is going on in commu-
nities across the country, and we know
people in Milwaukee died of crypto
sporidium in the water supply. Do we
want to derail a rule that will get this
killer out of the water supply? I am
sure every Senator would say, ‘‘Oh, no,
not me; I don’t want to do that.” But
if you support this Dole bill, that is
what you are doing, because you are
going to subject this rule to all kinds
of analyses and lookbacks, petitions,
sunsets, judicial reviews, and all the
rest of it.

There was an article in the Wall
Street Journal, and the author said,
“Well, we know how to deal with this
problem. Drink bottled water. Go to
the store and for a few bucks, buy bot-
tled water.”

Well, that is just swell, in a country
like America where we are a democ-
racy, we are going to have an environ-
ment that is safe for the wealthy, for
those who can buy that bottled water.
That is wonderful, is it not? What a so-
ciety that would be. What an answer
that is. That is almost as bad as James
Watt in the old days under Ronald
Reagan saying, ‘“Well, if you don’t
want to get skin cancer, just wear a
hat and put sunglasses on, because
we’re not going to do anything more in
the environment.”’

That is not what this country is
about. This country is about clean
water and clean air. We are the best.
We are the best in the world. So let us
not vote for a back-door repeal of these
laws by making it so very difficult to
implement them. I do not want to see
these anymore. I do not want people to
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be scared that they are going to die
from drinking water out of the tap.
Why would we support a bill that will
make it more difficult to make the
water safe? It just does not make
sense.

We have a sound alternative. We have
the Glenn-Chafee bill. We can be proud
to support that. It takes care of our
problems.

So whether it is mammograms,
cryptosporidium in the water, E. coli—
we could go on—let us not hurt the
American people by supporting a bill
that makes no sense.

So I am proud to stand in support of
the Daschle amendment on E. coli. I
am proud to stand in support of the
Glenn-Chafee bill, and I am proud to
stand in opposition to the Dole bill.
This may sound like a boring debate,
but when you strip away the arcane
language of these bills, the bottom line
is the safety and health of the Amer-
ican people.

Thank you very much, Mr. President.
I yield the floor.

Several Senators
Chair.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. ROTH. Mr. President, an effort
has been made to use scare tactics to
insinuate, to suggest, to expressly as-
sert that those of us who are sup-
porting meaningful regulatory reform
are somehow trying to prevent appro-
priate action being taken in the case of
matters that affect the health, the
safety of the American people or the
environment.

Time after time, statements have
been made that we cannot take action
to protect the American people from E.
coli, admittedly a serious problem.

The reason I say it is scare tactics is
the fact that the legislation before us
very clearly deals with the situation.
In fact, the legislation proposed, the
so-called Dole-Johnston amendment
provided, that a major rule may be
adopted and may become effective
without prior compliance with this
subchapter if ‘“(A) the agency for good
cause finds that conducting cost-ben-
efit analysis is impracticable due to an
emergency or health or safety threat
or a food safety threat that is likely to
result in significant harm to the public
or natural resources.”

So I think it is important to under-
stand the basic legislation anticipated
that there could be situations where
there were serious threats to health
and safety, and because of the need for
action, an exception would be made to
the general rule of requiring a cost-
benefit analysis.

Let me point out further that that
language does not require that it be an
emergency to fall within this excep-
tion, because the language specifically
provides that there is an exception to
the rule requiring cost-benefit analysis
in the case of, first, an emergency that
stands on its own feet—just the word
“emergency’—or health, that likewise
stands on its own feet. So it does not
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need to be an emergency as long as it
is a question of health. And the same
thing, of course, could be said about a
safety threat or a food safety threat.
So that is point No. 1.

But yesterday action was taken be-
cause of concern expressed by the Sec-
retary of Agriculture that there was a
problem with respect to a rule involv-
ing H. coli. So because of that concern
expressed by the Secretary, as well as
the many statements that were made
in the media, the press, the Senate
adopted an amendment proposed by the
majority leader that modified the lan-
guage of which we just spoke and in
which it expressly includes an immi-
nent threat from E. coli. The language
now reads:

A major rule may be adopted and may be-
come effective without prior compliance
with this subchapter if

(A) the agency for good cause finds con-
ducting a cost-benefit analysis is impracti-
cable due to an emergency or health or safe-
ty threat or a food safety threat (including—

This is the new language—

(including an imminent threat from E. coli
bacteria) that is likely to result in signifi-
cant harm to the public or natural re-
sources. . . .

This legislation was adopted by a
unanimous vote, and Senators, both
Republicans and Democrats, made it
very clear that it was not an attempt
in any way to prevent or threaten the
issuance of a rule affecting E. coli.

Subsequently, there were concerns
expressed again by the Secretary of Ag-
riculture that the legislation unani-
mously adopted yesterday did not
cover two situations that he saw as
being burdensome or troublesome.

One was that under the amendment
yesterday, it did not exempt his being
required to take or make a risk assess-
ment under subchapter 3 of the legisla-
tion, and that as part of the risk as-
sessment, it would become necessary to
have a peer review. Such peer review,
the assertion was made, might delay
the issuance of the rule by as much as
6 months.

So, once again, we are here on the
floor seeking to allay this concern. And
that is, of course, the purpose of the
Johnston-Hatch-Roth amendment.

Under the Johnston-Hatch-Roth
amendment, two steps are taken. It is
specifically provided that a new risk
assessment for the final rule need not
be made if the final rule is substan-
tially similar to the proposed rule. In
other words, when you propose a major
rule, there has to be a risk assessment
made. And so if the situation is such
that the final rule is very similar to
the proposed rule, under this legisla-
tion, it would not be necessary for a
new risk assessment to be made.

So that takes care of the problem. In
fact, I point out to my distinguished
colleagues that this legislation or this
proposal, this amendment, very sub-
stantially modifies the burden on agen-
cies because this modification not only
applies to E. coli, but is a general rule,
so that any time in the future when the
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final rule, the final major rule, is sub-
stantially like the proposed rule, a new
risk assessment would not have to be
made for the reasons I have already
mentioned.

The amendment, of course, goes fur-
ther and provides that notwithstanding
any provision of the Comprehensive
Regulatory Reform Act of 1995 and the
amendments made by such act, includ-
ing section 9 of such act, any rule for
which a notice of proposed rulemaking
was filed before April 1, 1995, shall not
be subject to the provisions of this sub-
chapter or subchapter 3, except for sec-
tion 623 relating to review of rules.

As I understand it, the proposed no-
tice of proposed rulemaking in the case
of E. coli was back in February, so the
fact that this paragraph exempts any
rulemaking where the notice of pro-
posed rulemaking was filed before that
date, again, ensures that action can be
taken in the case of E. coli.

So I congratulate the Senator from
Louisiana for his authorship of this
legislation and I think, once again, we
have addressed the problems that have
been raised. I suspect that tomorrow,
we will have some new problem be-
cause of the efforts on the part of some
to use scare tactics.

Mr. President, I am concerned that
the pending regulatory reform legisla-
tion, S. 343, has been poorly understood
and mischaracterized at times. This
legislation, the product of bipartisan
compromise, the work of four com-
mittee chairmen, including myself, is
vitally important to restoring some
common sense in the regulatory proc-
ess.

Simply put, the Dole-Johnston com-
promise would require regulators to
issue regulations whose benefits justify
their costs, unless existing statutory
instructions prevent that.

This legislation will lead to a more
efficient, a more effective regulatory
process. But a number of recent state-
ments misconstrue this legislation. I
have, of course, just been addressing
the misinterpretations, the scare tac-
tics that have been used in the case of
E. coli, which is a good example of the
recent statements that have been made
that are misconstruing this most im-
portant piece of legislation.

Let me take a few minutes to address
some of these myths. First, S. 343
would not roll back environmental
standards and does not—and I under-
score the word ‘‘not’—contain a super-
mandate. Section 624 of S. 343 contains
the cost-benefit decisional criteria.
Section 624 clearly states that the cost-
benefit requirements shall supplement
and not supersede another existing
statutory instruction.

Section 624 merely requires regu-
lators to pick a regulation whose bene-
fits justify its costs, unless the statute
authorizing the rule does not allow
such an option. This is, in my judg-
ment, just plain common sense.

Now, S. 343 also gives fair and equal
treatment to environmental consider-
ations and nonquantifiable benefits.
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The definition of benefits in section
621(2) clearly shows that in deter-
mining whether the benefits of a rule
justify its cost, an agency should con-
sider environmental, social, and health
benefits. The agency also does not have
to quantify all costs and benefits. Non-
quantifiable factors count, too. S. 343
merely calls for a reasoned decision
from the agency as to whether the ben-
efits of a rule justify its cost, consid-
ering all relevant costs and benefits.

I might just point out the impor-
tance of the word ‘“‘justify.” It does not
mean that benefits have to outweigh
costs. The word ‘‘justify’ is much less
strict than that.

Now, to deal with emergencies where
an agency must issue regulations
quickly to respond to immediate
threats to human health, safety, or the
environment, S. 343 contains emer-
gency exemption from risk assessment
and cost-benefit requirements in sec-
tions 632(c)(1)(A) and 622(f).

S. 343 will not roll back environ-
mental standards. S. 343 will not cause
undue litigation and will not clog the
courts with lawsuits. S. 343 has limited
judicial review.

In fact, it does not allow the normal
level of judicial review that applies to
laws as a matter of due course under
section 706 of the Administrative Pro-
cedures Act.

Section 625 of S. 343 provides that an
agency’s failure to comply with S. 343
may only be reviewed by a court in the
context of the whole rulemaking record
under the very, very, deferential ‘‘arbi-
trary and capricious’ standard.

A court cannot overturn a rule be-
cause an agency fails to comply with
some unimportant procedure in doing a
risk assessment or cost-benefit anal-
ysis. In other words, a court cannot
nit-pick an agency for minor proce-
dural missteps in doing the required
analysis.

Only if an agency’s failure to comply
with S. 343 is so glaring as to render
the rule arbitrary and capricious can a
court overturn a rule.

Three, the process for reviewing old
regulations under S. 343 will not over-
load the agencies or clog up the courts
with litigation. Section 623 of S. 343 is
designed to allow for the reform or
elimination of inefficient, outdated, or
ineffective rules already on the books.
Again, this is a commonsense solution.

We should look at the old rules that
do not make sense and try to reform
them. Leave the other rules alone.

Section 623 allows each agency to
choose any rule it thinks should be re-
viewed and place them on a review
schedule. The agencies have up to 11
years to review these rules and decide
whether they should be continued, re-
formed, or terminated.

In addition, a petitioner can request
that the agency review any overlooked
major rules within the first 3 years of
the schedule. But to limit the number
of petitions, S. 343 requires any peti-
tioner to meet a very high burden of
proof. That is, that there is a substan-
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tial likelihood that the rule should not
meet the cost-benefit test in section
624 of the legislation.

This is a heavy burden of proof that
will require substantial supporting doc-
umentation. But if a petitioner cares
enough about a poorly written rule to
prove that the benefits do not justify
its cost, or that it otherwise fails the
cost-benefit decisional criteria, why
should we not review that rule?

Mr. President, section 623 is a fair,
workable, and sensible solution to the
thorny issue of reviewing existing
rules.

In sum, Mr. President, when we look
closely at how S. 343 would work, we
can see it would achieve its intended
goal—a more efficient and effective
regulatory system. It will give us more
bang for the buck, allowing Americans
to achieve greater benefits at less cost.
S. 343 will benefit everyone while pro-
viding needed protection for the envi-
ronment, health, and safety. S. 343 will
provide smarter regulation. I yield the
floor.

Mr. FEINGOLD addressed the Chair.

The PRESIDING OFFICER (Mr.
FAIRCLOTH). The Senator from Wis-
consin.

Mr. FEINGOLD. I would like to
begin, Mr. President, by stating my
support for the consideration of appro-
priate regulatory reform legislation in
the U.S. Senate.

I do believe our regulatory process is
in need of repair. I would like to com-
pliment the majority leader and the
Senator from Louisiana for trying to
craft a bill that will reform a regu-
latory process that, no doubt, has and
will continue to serve an important
purpose, but has too often infuriated
and frustrated a growing number of
Americans.

Mr. President, I have held over 175
town meetings in my home State of
Wisconsin during the past 2% years.
Many times I have had constituents
stand up at the meetings and express
their tremendous frustration and anger
with the regulatory process that, too
often, really, is impractical and imper-
sonal and needlessly burdensome and,
of course, many times, costly.

The regulatory process affects just
about every American one way or an-
other. It may be the factory owner who
is trying to comply with a Federal
workplace safety regulation. It might
be a young couple shopping for a car
safety seat for their child. Or it may be
the millions of Americans who sit down
every April and have the pleasure of
trying to decipher the Rube Goldberg
guidelines and rules known as our Fed-
eral Tax Code.

It is clearly in all of our interests to
make sure we have a regulatory struc-
ture that is effective, efficient, and
sensible.

Mr. President, though this does not
mean that we should entirely dis-
mantle the regulatory process—that is
not a solution, because the regulatory
process serves as a protective watchdog
over the health and safety of every per-
son in this Nation. It is responsible for
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helping to ensure that we have cleaner
air, cleaner water, and safer products.

I am constantly reminded of the need
for regulatory reform by constituents
who approach me with their concerns
with the process. Unfortunately, I am
also occasionally reminded by other
kinds of incidents, Mr. President, inci-
dents in my home State that illustrate
just how important appropriate Gov-
ernment regulation really is.

Mr. President, it was just 2 years ago,
in 1993, when an outbreak of
cryptosporidium in the Milwaukee mu-
nicipal water supply left 104 people
dead and over 400,000 people seriously
ill. Over 100 people, Mr. President, died
from a single incidence of a water sup-
ply that became contaminated. That
was a tragic reminder of how just one
little crack in the regulatory process
can have devastating consequences for
a huge community that until then had
never experienced any problems of any
proportion of that Kind.

Mr. President, that is why I am
equally concerned about the impact of
this legislation on future regulations. I
am particularly concerned about the
Government’s ability to protect our
drinking water, as it is clear that
cryptosporidium, considered Milwau-
kee’s problem in 1993, is now the coun-
try’s problem.

On June 16, 1995, the Washington
Post reported that cryptosporidium is
now commonly found in lakes, rivers,
and reservoirs all across this country.
The Centers for Disease Control has
warned that drinking tap water could
be fatal to Americans with weakened
immune systems, which the center es-
timates could number as many as 6
million Americans.

The city of Milwaukee itself now no-
tifies at-risk populations of detections
of cryptosporidium in municipal water,
contacting hospitals, AIDS care facili-
ties, institutions that service the met-
ropolitan area’s elderly, informing all
those with fragile immune systems, so
they may be able to protect them-
selves.

The city of Milwaukee is engaged in
a multitier approach to investigating
whether cryptosporidium is present in
the drinking water: Testing occurs at
the facility for the parasite, particu-
lates, and turbidity of the water are
used as indicators, and the city has es-
tablished a network to monitor disease
outbreaks that suggest individuals
have been exposed to cryptosporidium.

However, it is not only those with
fragile immune systems that experi-
ence health problems when exposed to
cryptosporidium. As I said, over 400,000
people of all states of health became ill
in Milwaukee itself. That is a very sig-
nificant percentage of the population.
And over 100 died following the city’s
cryptosporidium outbreak in April
1993. So I have observed firsthand the
lingering health problems Milwaukee
citizens continue to face.

Solutions to the problem  of
cryptosporidium will have to address
nonpoint sources of pollution, and both
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the new $50 million threshold con-
tained in the original draft of this leg-
islation or the $100 million, and the as-
sumptions that are made about risk
characterization may impair our abili-
ties to address this problem and suffi-
ciently protect our water supply.

It is problems such as this that illus-
trate the consequences—sometimes
fatal consequences—that are in store
for the American people if a strangle-
hold is applied to the regulatory proc-
ess.

We should also remember that there
are scores of other regulations that go
through without controversy and
should not be caught in a big net that
would require needless scientific eval-
uation and analysis that would impede
their promulgation.

Indeed, sometimes Government regu-
lations can be deregulatory in nature,
such as those regulations that would
clarify and simplify the Federal Tax
Code, or regulations that might be as-
sociated with Federal legislation to re-
duce paperwork burdens for small busi-
nesses. That is the direction of many of
our regulations today.

Last year, the Federal Election Com-
mission promulgated a regulation that
prohibits Members of Congress from
converting campaign contributions
into their own personal rainy day slush
funds. That is a good regulation and
the sort that should not be impeded by
unnecessary cost-benefit analyses and
risk assessments.

The Department of Veterans Affairs
will soon be issuing guidelines for de-
termining eligibility for certain bene-
fits for veterans of the Gulf war who
have experienced symptoms of the
mysterious illness known as the Per-
sian Gulf syndrome. Again, this is a
regulation that I do not think anyone
would want to be slowed by new proc-
ess requirements.

The Consumer Product Safety Com-
mission has thankfully kept thousands
of dangerous toys off the market that
could be harmful to children. The De-
partment of Agriculture is considering
long overdue regulations to improve
and modernize the Federal meat in-
spection system.

I think such changes are crucial if we
are to improve the level of protection
provided to the American people from
bacterial food-borne diseases that can
in the worst cases result in death for
our most vulnerable population.

There are clearly a large number of
regulations that need to be imple-
mented and should be implemented in
a relatively quick and efficient man-
ner. Such regulations are critical for
protecting the health and safety of this
Nation.

As others have correctly pointed out,
this issue has a tradition of being han-
dled in a bipartisan fashion in the U.S.
Senate. In 1982, the Senate approved S.
1080, the Leahy-Laxalt legislation by a
94 to zero margin.

Then, just 3 months ago, the Govern-
ment Affairs approved a bill by a mar-
gin of 15 to zero that the senior Sen-
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ator from Maine, Senator COHEN, re-
ferred to as a restoration of common
sense.

Unfortunately, the bill that was con-
sidered by the committee I serve on,
the Judiciary Committee, was much
more than any sort of reform bill. I had
the feeling it was not a reform bill—it
was a dismantling bill. A dismantling
of our regulatory framework. It is not
the sort of bill that I believe the Amer-
ican people would support if they knew
all the details.

I am pleased that some of the exces-
sive provisions of that legislation have
been dropped and are not a part of the
latest Dole-Johnston package. Unfortu-
nately, the Dole-Johnston proposal, as
I understand how it currently stands,
does contain several provisions that I
believe could hamstring the ability of
Government agencies to adequately
protect the health and safety of the
American people. I know the Senator
from Louisiana has strong feelings
about this, but let me just mention a
couple of my concerns. I will certainly
listen to any responses he has, as the
days goes on.

I think the issue of judicial review
and how it has been addressed in dif-
ferent proposals best illustrates the
difference between how you can im-
prove the regulatory process and how
you can paralyze the regulatory proc-
ess.

Let me say at the outset that I sup-
port the ability of a person subject to
a government regulation to ask a court
to review the rulemaking record and
determine if an agency has followed
the proper procedures for issuing a reg-
ulation. I have always supported the
concept of expanding an individual’s
access to our judicial system.

What I do not support is allowing a
well-financed business interest with a
legion of attorneys to file continuous
lawsuits to paralyze an agency and pre-
vent that agency from issuing a rule
that will benefit the consumers, work-
ing people, children, and families of
this country.

I find it interesting that just a couple
of months ago this body found itself in
a frenzy to clamp down on the supposed
litigation explosion in product liability
cases. So when we are talking about
defective products that a manufacturer
knowingly markets, those on the other
side want to limit an injured con-
sumer’s access to the judicial system.

Mr. JOHNSTON. Will the Senator
yield at that point?

Mr. FEINGOLD. I will be happy to
yield.

Mr. JOHNSTON. I am glad my friend
from Wisconsin raised the question of
judicial review because, indeed, in the
original Judiciary Committee bill, I be-
lieve it did open up areas to litigation
on procedural matters on the question
of compliance with the risk assessment
protocol. And I think it did have the
possibility of tying things up in court.

But the present Dole-Johnston bill
provides that compliance with risk as-
sessment and cost-benefit may be con-
sidered by the court, and I am quoting



July 12, 1995

now, ‘‘solely for the purpose of deter-
mining whether the final agency ac-
tion”’—that is the rule itself—‘is arbi-
trary and capricious or an abuse of dis-
cretion.” The key words here are ‘‘sole-
ly for the purpose of determining
whether the final agency action is arbi-
trary and capricious or an abuse of dis-
cretion.”

The final agency action is appealable
anyway, under the present law. This
simply makes the risk assessment pro-
tocol part of the record which may be
considered only in connection with the
final agency action.

Mr. FEINGOLD. I thank the Senator
from Louisiana. I know he truly has
made a good-faith effort to improve
these provisions.

I ask unanimous consent to have
printed in the RECORD at this point a
letter from the U.S. Department of
Justice to the majority leader, dated
July 11, 1995, from Mr. John Schmidt.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

U.S. DEPARTMENT OF JUSTICE, OF-
FICE OF THE ASSOCIATE ATTORNEY
GENERAL,
Washington, DC, July 11, 1995.
Hon. ROBERT DOLE,
Majority Leader, U.S. Senate, Washington, DC.

DEAR SENATOR DOLE: This letter provides
the views of the Department of Justice on
the judicial review provisions of the sub-
stitute amendment to S. 343, the Comprehen-
sive Regulatory Reform Act of 1995.

As the agency with responsibility for rep-
resenting the United States and its various
agencies in the courts, the Department is ob-
viously concerned whenever proposed legisla-
tion has the potential to result in a large
number of new cases being introduced into
the court system or in an expansion of issues
required to be litigated in cases which are
filed. Any proposal that covers nearly 100
pages of legislative text and imposes signifi-
cant new requirements on every agency in
the federal government, as S. 343 does, is
bound to increase substantially the volume
of federal litigation, and the complexity of
cases which are litigated, unless judicial re-
view of agency compliance is carefully delin-
eated and controlled. Unfortunately, the nu-
merous judicial review provisions contained
in S. 343 provide a host of new opportunities
for challenges to agency actions by regulated
entities and other participants in the regu-
latory process. Because these provisions
would increase the volume and complexity of
federal litigation arising out of the regu-
latory process, adding burdens which are in-
consistent with the fundamental goals of
this legislation, the Department opposes the
adoption of the Dole-Johnston-Hatch bill.

There are at least eight different provi-
sions contained in the substitute amendment
that provide separate statutory grounds for
judicial review and which, in total, provide
for the courts to review a wide range of deci-
sions made by the agencies in the process of
promulgating rules. The provisions are: sec-
tion 625, establishing review of cost/benefit
analyses and risk assessments as well as
major rule determinations; section 5, amend-
ing 5 U.S.C. §706, establishing new standards
under the Administrative Procedure Act for
review; section 4(b), amending 5 U.S.C. §§604
and 611, establishing greater judicial review
under the Regulatory Flexibility Act; sec-
tion 3, amending 5 U.S.C. 553(m); section
623(e), establishing judicial review of compli-
ance with agency regulatory review rules;
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section 623(g), establishing the right to peti-
tion the courts to extend the review period
for a rule; section 623(h), providing that an
agency decision not to modify a major rule is
a final agency action and thus subject to ju-
dicial review; and section 623(j), providing
that an agency decision to continue or repeal
a major rule is a final agency action and
thus subject to review. How these various
provisions relate to each other provides an
additional layer of complexity that will un-
doubtedly be raised in the courts as well.

There are three provisions that are par-
ticularly troublesome:

REVIEW OF COST/BENEFIT ANALYSES AND RISK

ASSESSMENTS

Section 625 provides for judicial review of
an agency’s compliance with S. 343’s sub-
chapters on cost/benefit and risk analyses.
The language in the substitute appears to be
a significant improvement over that con-
tained in the bill reported by the Judiciary
Committee; however, it will continue to
allow litigation over complex procedural re-
quirements to be filed on every major rule.

There remain two basic problems which
create the potential for litigation under sec-
tion 625. First, section 625 provides that
“failure to comply with [the rules pertaining
to cost/benefit and risk analyses] may be
considered by the court solely for the pur-
pose of determining whether the final agency
action is arbitrary and capricious or an
abuse of discretion.”” When this section is
read in conjunction with the extraordinarily
detailed and prescriptive requirements for
risk assessments and cost/benefit analyses
contained elsewhere in the bill, it is clear
that the alleged failure to comply with any
of those requirements will be the subject of
litigation. Petitioners will surely argue that
failure to comply with the extensive proce-
dural requirements is itself arbitrary and ca-
pricious.

This concern is compounded by the second
problem. The decisional criteria in section
624 generally prohibit promulgation of a rule
unless the agency head finds that it adopts
the least cost alternative of the alternatives
meeting the applicable criteria in section
624(b) or (c). Thus, the agency’s choice is lim-
ited to a single alternative, not a range of
reasonable alternatives. And while the bill
dictates this choice, it fails to acknowledge
that the tools of risk assessment or cost-ben-
efit analysis inevitably produce estimates
which are subject to dispute between reason-
able people. Given the premise that only a
single outcome is legally permissible, any of
the underlying estimates may be outcome
determinative. Thus, the combination of
strict decisional criteria and judicial review
creates a situation in which non-compliance
with any of the many procedural steps man-
dated by the legislation could well be chal-
lenged as constituting an abuse of discretion.

Another issue that should be noted is the
provision in 625(e) permitting interlocutory
review of agency determinations that a rule
is not a major rule. By allowing interlocu-
tory challenges, the bill will potentially
allow entities to frustrate the regulatory
process with piecemeal litigation.

The Department strongly recommends lan-
guage for section 625 similar to that in §626
of the Glenn/Chafee alternative that would
limit judicial review to whether a rule has
been properly classified as a major rule and
to whether a risk assessment or cost-benefit
analysis has been conducted. Only with this
type of provision for narrowly-circumscribed
judicial review can we avoid the risk of em-
broiling every new rule in a complex new
layer of litigation and judicial decision-
making—thereby undermining the goal of
simplifying and improving the regulatory
process which is the fundamental objective
of this legislation.
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APA STANDARDS OF REVIEW

Section 5 of the Dole-Johnston-Hatch sub-
stitute would amend 5 U.S.C. §706 to alter
the Administrative Procedure Act standards
of judicial review. In particular, it would
amend section 706(a)(2)(F) in a manner that
could be read to replace the current ‘‘arbi-
trary and capricious’ standard of review of
agency finding of fact in informal rule-
making with a new requirement that there
be ‘‘substantial support in the rulemaking
file, viewed as a whole, for the asserted or
necessary factual basis.”” The practical effect
of this change is unclear. However, we are
concerned that it would make the informal
rulemaking process slower and more burden-
some, and increase the amount and com-
plexity of litigation over agency rules, with-
out significantly improving the quality of
the rules. Furthermore, it simply is not nec-
essary to amend these provisions of the APA
in order to meet the goals of this legislation,
i.e. to ensure the best available science is
brought to the regulatory process and to en-
sure that regulatory agencies consider the
costs and benefits of rules before they are
imposed.

REVIEW OF REGULATORY FLEXIBILITY
REQUIREMENTS

The Administration supports reasonable
judicial review of compliance with regu-
latory flexibility requirements. However,
section 4(b) of the substitute substantially
rewrites the Regulatory Flexibility Act to
impose a supermandate which will foster
endless and needless litigation over whether
a rule ‘“‘minimizes significant economic im-
pact on small entities to the maximum ex-
tent possible.”” That provision, combined
with the new standards for judicial review
contained in section 4(b), will encourage
even more litigation and open many rules to
attack. We are particularly concerned that
this provision also allows interlocutory chal-
lenges to proposed rules. In addition, the
provision would expand review to situations
in which the agency neither certified the
rule nor prepared a preliminary or final anal-
ysis. This would arguably extend judicial re-
view beyond the Regulatory Flexibility Act
to general matters concerning compliance
with the notice and public procedure require-
ments of the APA, for which judicial review
already exists. Further, the one year period
for seeking judicial review is too long and in-
vites entities to layer challenges to regula-
tions instead of bringing all such challenges
by the time otherwise required for APA re-
view.

We are also concerned by the provision
which mandates that a rule be stayed if the
agency has not completely complied, within
90 days, with a court order to prepare a regu-
latory flexibility analysis or take other cor-
rective action. This would apply even to
technical errors, to failure to comply with
the deadline by just one day, and to situa-
tions where ninety days would simply be in-
sufficient time to comply. This is incon-
sistent with APA practice which lodges dis-
cretion in the judiciary to determine wheth-
er a stay of a rule or, in the alternative, an
extension of time to comply, would be appro-
priate under the particular circumstances.

For the reasons set forth above, the De-
partment strongly opposes adoption of the
Dole-Johnston-Hatch bill.

The Office of Management and Budget has
advised that there is no objection to the sub-
mission of this letter from the standpoint of
the Administration’s program.

Sincerely,
JOHN R. SCHMIDT.

Mr. FEINGOLD. Mr. President, that
does certainly acknowledge—in fact, I
will read the language—the fact that
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there is improvement but there are
still complexities involved. The letter
states, in part, on page 2, that:

Section 625 provides for judicial review of
an agency’s compliance with S. 343’s sub-
chapters on cost/benefit and risk analyses.
The language in the substitute appears to be
a significant improvement over that con-
tained in the bill reported by the Judiciary
Committee; however, it will continue to
allow litigation over complex procedural re-
quirements to be filed on every major rule.

So, Mr. President, I recognize the
Senator from Louisiana is attempting
to address this. I have not finally con-
cluded that he has not addressed it
completely. But the Department of
Justice still believes the complexity
involved here, I think it is fair to say,
could invite a great deal of litigation
and, I fear, give quite an advantage to
the large interests that are more likely
to have the attorneys and the where-
withal to fight these battles and jam
up the regulatory process.

Mr. GLENN. Will the Senator yield?

Mr. FEINGOLD. I am happy to yield
to the Senator from Ohio.

Mr. GLENN. I want to be certain I
understood, the Senator asked that the
letter be printed in the RECORD; is that
correct?

Mr. FEINGOLD. I did ask unanimous
consent it be printed in the RECORD.

Mr. GLENN. I think that is good, be-
cause a moment ago the Senator from
Louisiana was talking about how the
judicial review requirements have been
cut back, yet this letter from the Jus-
tice Department points out eight sepa-
rate areas for judicial review, and lists
them very specifically. They also list
the areas that give them particular
concern: Review of cost-benefit anal-
ysis and risk assessments, the APA
standards of review, and the review of
regulatory flexibility requirements.

I know this is a lengthy letter. They
give it in detail. But to those who
think we are not increasing judicial
challenges with S. 343, I think they
should read this.

This is a letter dated July 11 to the
majority leader. It spells out in great
detail the specific provisions in S. 343
that will result in unnecessary judicial
review. That is the opinion of Depart-
ment of Justice.

I am glad the Senator is putting that
in the RECORD.

Mr. FEINGOLD. I thank the Senator
from Ohio.

I recognize that the Senator from
Louisiana made a real effort to im-
prove this process. I think he made a
fair comment earlier today. It is not a
sufficient response to his effort to sim-
ply say this bill goes too far. You have
to be able to point out where it may go
too far. I agree with the Senator from
Ohio. Perhaps the guidance of the De-
partment of Justice identifies those
areas of continuing concern that we
have to address before we make a final
judgment about whether this bill is in
the right shape to be the vehicle for
regulatory reform that we all wish.

Let me continue. I have noticed in
the 104th Congress the tremendous de-
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sire in this body when it came to prod-
uct liability to limit litigation, to
unclog the courts. That was the real
focus of that bill. That was the jus-
tification frankly for something I
thought took away the rights of a lot
of people to potentially sue for dam-
ages and get their fair return and being
made whole after they have been hurt
by a product.

I notice that those who support
changing our habeas corpus laws be-
lieve that a prisoner awaiting execu-
tion should be given one shot and one
shot only at having his case reviewed
by a high court. So apparently when we
are ready to take a person’s life away—
and in too many cases an innocent per-
son’s life—the other side wants to
again limit access to courts.

But when corporate America and
well-financed business interests are in-
volved, those on the other side—I want
to be cautious here—suddenly want to
enable those interests to file lawsuit
after lawsuit after lawsuit.

There is something wrong here. Do
we try to unclog the courts or not?

When you take a close look at some
of the judicial review proposals that
are out there, you begin to wonder
what the litigation departments of the
Federal agencies are going to begin to
look like should any of these proposals
become law.

How many attorneys are the agencies
going to have to hire as they find
themselves becoming more familiar
with a courtroom than they are with
their own offices? How many attorneys
and other staff are the agencies going
to have to hire to deal with the moun-
tain of petitions that will pour into the
agencies should the wrong bill be
passed?

We do not know the exact answers to
these questions. But considering the
tremendous effort that the Clinton ad-
ministration has made to shrink the
size of Government—the smallest it
has been since the Kennedy adminis-
tration—considering the tremendous
gains made by the Vice President’s re-
inventing Government effort and con-
sidering the legislation passed last
year that will reduce the size of the
Federal work force by 250,000 employ-
ees, I think we should be extremely
careful not to pass legislation that will
nullify the progress that has been made
on cutting back on the size of the Gov-
ernment.

I do not want to make these Federal
agencies bigger than they need to be. I
do not want to have to vote on larger
appropriation bills each year to finance
new Government bureaucrats and all of
these procedural requirements and sci-
entific analyses they must complete to
meet the requirements of this bill. And
to get the work of the Government
done. I do not think that is what the
American people had in mind when
they hear words such as ‘‘reform” and
“efficiency.”

I am also concerned about the several
provisions in this bill that seem to
have little to do with the notion of re-
forming the regulatory process.
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In fact, S. 343, the Comprehensive
Regulatory Reform Act of 1995, as in-
troduced by the majority leader on
February 2, was just 32 pages long.
That bill contained what many believe
are the key ingredients of a strong reg-
ulatory reform bill. It contained re-
quirements for cost-benefit analyses, it
contained requirements to perform risk
assessments.

It had judicial review and it had a
mechanism for those who are being
regulated to petition an agency to re-
view an existing regulation.

Interestingly enough, the underlying
legislation we are considering today
has bloated to nearly 100 pages. It still
has cost-benefit analyses, risk assess-
ment, judicial review, a petition proc-
ess and many other provisions origi-
nally a part of S. 343 as it was first in-
troduced. But a host of new provisions,
many of which have little or nothing to
do with reforming the regulatory proc-
ess, have been thrown into this pot
luck legislation that has tripled in
length since originally introduced.

One example is the effective repeal of
the Delaney clause in this legislation.
The Delaney clause, as many observers
agree, is no longer consistent with
modern scientific methods of detecting
residues of pesticides, fungicides and
insecticides on processed foods.

The zero-risk standard prevents use
of chemicals that have been used for
many years simply because new tech-
nology allows us to more easily detect
minute levels of residues.

It provides for an inconsistent stand-
ard for EPA to set tolerances for pes-
ticide residues in processed foods
versus raw foods.

The current law does not provide for
consideration of actual consumption
patterns of various foods nor does it
take into account the dietary intakes
of different segments of our population.

And it only addresses cancer risk,
rather than other potential health ef-
fects of food additives. These are prob-
lems that should be addressed.

However, despite these problems with
the Delaney clause, a stand alone re-
peal of the provision—as included in
the Dole-Johnston legislation—will do
nothing to improve the safety of our
food supply and simply does not belong
in legislation intended to address the
inadequacies of the existing regulatory
process.

The fact is that there are incredibly
complex and important issues that
should be considered as a package of
pesticide reform legislation in the ap-
propriate committees.

When I served on the Agriculture
Committee, I had a change to hear very
compelling testimony on the types of
ranges of issues that should be in-
cluded.

For example, farmers fear that more
and more of their crop protection
chemicals will be taken without ade-
quate alternatives. This issue needs to
be addressed. But repealing Delaney
only allows some chemicals to remain
on the market—it does nothing to ad-
dress the environmental side of the



July 12, 1995

equation that farmers are faced with
on a regular basis.

Farmers also want to know that so-
called minor use pesticides will con-
tinue to be available—they want rereg-
istration to be made less burdensome
and yet consumers want to be assured
that those chemicals are safe despite
potentially expedited registration
processes. Repealing Delaney does not
address this so-called ‘‘minor use”
issue.

Consumers also want to know that
the way in which we set tolerances for
chemicals used in food production
takes into account the needs of our
most vulnerable populations infants
and children.

This is what we heard so much about
in the Agriculture Committee. A lot of
studies and flies are based on adult
males, not necessarily on the toler-
ances that children can absorb of cer-
tain pesticides and substances. Again,
repealing Delaney does not address
that issue.

Consumers want to know that all
health risks have been addressed in the
process of setting tolerances for chemi-
cals, reproductive and developmental
impacts as well as carcinogenic risks.
Repealing Delaney does not solve that
problem.

The bottom line, Mr. President, is
that there is a lot of work that needs
to be done with respect to the regula-
tion of chemicals used in food produc-
tion and processing by the EPA and the
FDA. But that sort of reform needs to
be done as part of a comprehensive
package that addresses the issues of
importance to manufacturers, food
processors, farmers and consumers.

It should not be inserted as a phan-
tom paragraph in a hundred-page bill
that seeks to reform the process by
which regulations are issued.

In closing, I want to reiterate my
sincere and spirited support for reform-
ing the regulatory process that is cur-
rently in place. I do not believe that
the current system is acceptable—the
need for reform is clear and impera-
tive.

I think what we need is to rededicate
ourselves to finding that proper bal-
ance between needed health, safety and
environmental safeguards, and grant-
ing greater relief to those who are
being regulated by rules that have lit-
tle or no rational basis.

I hope that as this bill is considered
now and in the coming days, that Mem-
bers from both sides of the aisle can
get together, roll up our sleeves and
find an alternative that really does
achieve the balance that I think we can
support.

I thank the Chair, and I yield the
floor.

Mr. GLENN addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Ohio.

Mr. GLENN. Mr. President, I wish to
specifically address the Johnston sub-
stitute for the Daschle amendment
that was proposed earlier today.
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Let me say in starting out that I
agree with Senator JOHNSTON’s intent.
I wish there was some other way to do
this. I wish that what he is proposing
was a freestanding amendment; I could
probably vote for it. I do not want to
commit to that at this point, but it
would make it much more palatable if
it was put in in the form of a free-
standing amendment instead of trying
to replace Senator DASCHLE’s amend-
ment.

I agree with Senator JOHNSTON com-
pletely that we want to cut down on a
repeat of expensive procedures, and
that is what he attempts to do with
this amendment.

I also understand his concern that he
put this in to replace the Daschle pro-
posal because he is afraid that, if the
Daschle proposal passes with specific
reference to food pathogens such as E.
coli, salmonella, and so on, and this
passes, it opens the door to a lot of
other rules—cryptosporidium and a lot
of other proposals. There is almost no
end to the number of things that could
be brought up as exceptions to S. 343,
so I appreciate that.

At the same time, having said that, I
disagree with replacing the Daschle
amendment and disagree specifically
with the proposal by my colleague
from Louisiana, Senator JOHNSTON, for
the following reasons.

The first involves risk. The Depart-
ment of Agriculture informs us that
whether or not they have to do a sec-
ond risk assessment at the final rule
stage, they will not in any event be
able to say that the risk assessment
that they have already done, which the
Senator from Louisiana refers to, com-
plies with the requirements of S. 343 as
it would be amended by the Dole-John-
ston substitute. They would have to go
back and comply with S. 343, such
things as least-cost analysis, new pro-
cedures for cost-benefit analysis, and
every one of these steps is subject to
judicial challenge along the way. So it
changes things dramatically.

The Department of Agriculture says
they could not just use the old infor-
mation that they already have devel-
oped because there are now new re-
quirements in S. 343, so it just would
not work. This part of Senator JOHN-
STON’s second-degree amendment does
nothing to protect the issuance of
USDA’s meat inspection rule. It just
would not do it. So that is the first
point.

The second point. Moving the effec-
tive date to April 1 for new proposed
rules is certainly an improvement from
an across-the-board, immediate effec-
tive date. I agree with that. Unfortu-
nately, I do not believe it is enough.
The requirements of this bill cannot be
met within a few weeks or even a few
months because the new rulemaking
procedures, new least-cost rule -cri-
teria, preparing for a new level of judi-
cial review, these all require months
and months and months of new extra
work.

So this new proposed effective date
will let already-issued proposed rules
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through the process without delay. It
will, however, effectively stop all other
new rules that are in the pipeline.
Agencies will have to go back and start
over with their proposals.

Now, this is not right. And it will
delay a large number of health and
safety rules and just waste agency re-
sources.

Now, lest we think this is just my
opinion and I am making this up, let
me give a few examples that have come
to us so far. This is not a complete list-
ing by any means, but by setting April
1, which the Johnston proposal does
now, we then cut out such things as
some of the mammography regula-
tions; we cut out some with regard to
flammability standards for upholstered
furniture; we cut out some regulations
with regard to cables and lead wires
that particularly protect children.
These are just three examples here of
rules that would not go into effect,
would not be exempted by the April 1
deadline.

Mr. JOHNSTON. Will the Senator
yield at that point?

Mr. GLENN. Yes.

Mr. JOHNSTON. Is the Senator re-
questing that I withdraw the second-
degree amendment and vote up or down
on the Daschle amendment?

Mr. GLENN. No. I said that I was
sorry that the Senator’s amendment
was not proposed as a completely sepa-
rate amendment, that we should let
the Daschle amendment go and have a
vote of its own, and that I might even
be able to support the Senator’s pro-
posal. I favor the general proposal of
trying to cut out unnecessary paper-
work, unnecessary risk analysis, un-
necessary cost-benefit analysis, to cut
those out and to prevent duplicate pa-
perwork. Now, I would have to go
through and read your amendment to
be specific.

Mr. JOHNSTON. Would the Senator
rather go ahead and vote on Daschle
right now and propose it as a separate
amendment?

Mr. GLENN. I would have preferred
that. I said that earlier this morning in
our private conversation. What I ob-
jected to specifically was cutting
Daschle out for what he proposed. This
substitute for Daschle is not a second-
degree amendment. It substitutes for
Daschle.

Mr. JOHNSTON. Mr. President, if the
Senator will further yield, I am in-
clined at this point to pull down the
amendment. Frankly, it is likely that
there will be another second-degree
amendment which will not include the
April 1 cutoff date. I am now advised
that the April 1 cutoff date, even
though agreed to by some on the other
side of the aisle, has not been cleared,
so in any event it would not pass. I
think that is very unfortunate because
I think it was a complete fix for this
rule as well as other rules.

But if my colleague from Ohio wants
it withdrawn and my colleagues on the
other side of the aisle want it with-
drawn, it is not going to pass anyway,
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so if that is what I am being asked to
do—I want to be sure that if I do this
now, that is what everybody wants to
do.

The Senator from Ohio would like
that done?

Mr. GLENN. I have made my com-
ments about it earlier. I am not advis-
ing the Senator what to do. I had my
objections this morning that your
amendment did away with Daschle.
That has been my concern all the way
through this, because 1 think his
amendment is good. I think it corrects
the inadequacy of the amendment that
we passed yesterday.

I support the Daschle amendment for
all the reasons I stated earlier in the
Chamber today. If the Senator wants a
vote on his amendment, we can have a
vote on his amendment. I think there
are some problems with it that I was
about to go into in more detail. If he
wishes to withdraw his amendment,
then we could proceed with Daschle.

Mr. President, while the other con-
versations are going on, I will proceed
with some of these examples of what
would happen if we set the 1 April date
that 1is proposed in the Johnston
amendment.

Here is one on mammography that
would not fit under the exemption; it
would be held up; it would be delayed.
Let me read this.

The Mammography Quality Stand-
ards Act—MQSA, as it is called—of 1992
requires the establishment of quality
standards for mammography clinics,
covering quality of films produced,
training for clinic personnel, record-
keeping, and equipment. MQSA re-
sulted from concerns about the quality
of mammography services that women
rely upon for early detection of breast
cancer. FDA is planning to publish pro-
posed regulations to implement the
MQSA. The potential magnitude of
these regulations is substantial. Im-
proving the quality of mammography
translates directly into early detection
of breast cancer, and earlier detection
of breast cancer increases the likeli-
hood of successful treatment and sur-
vival.

An interim rule in this regard was
published December 21, 1993, and publi-
cation of the proposed regulations is
planned for October 1995. Under the
Johnston amendment, the Johnston re-
placement for the Daschle amendment,
this is well after the 1 April deadline so
this would not be exempted. They
would have to go back then and redo
all of their previous analyses under the
new guidelines, the new directions
given in S. 343—unnecessary delays,
and all the work that has been done al-
ready, unnecessarily so.

Let me bring up another one that is
different: Flammability standard for
upholstered furniture. The Commission
is in the process of developing a pro-
posed flammability standard for uphol-
stered furniture. The purpose of the
standard is to reduce the deaths and in-
juries that result from fire incidents
involving upholstered furniture started
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by small open flames—matches, can-
dles, lighters, so on.

The beneficiary of the rule: The po-
tential victims of house fires would
benefit from this rule. In 1992, there
were an estimated 80 deaths, 490 inju-
ries, $48.3 million worth of property
damage associated with open-flame ig-
nition of upholstered furniture. A sub-
stantial portion of these are believed to
be related to small flame sources.

The impact of S. 343 would keep the
Commission from doing the work nec-
essary to develop this standard until
after the moratorium period. The delay
could result in additional fire-related
injuries and deaths that could have
been avoided.

Now the date: The Commission issued
an advance notice of proposed rule-
making on June 15, 1994, and is working
toward a proposed rule. When that
would be put out would obviously be
after the April 1 deadline.

Let me give another example: cables
and lead wires. The Food and Drug Ad-
ministration has proposed a regulation
to require that cables which connect
patients to a variety of monitoring and
diagnostic devices be designed so that
the cables cannot be plugged directly
into a power source or electrical out-
let.

The agency has received several re-
ports of death and injury resulting
from misuse of these devices, including
one death and two cases of serious elec-
trical burns when unsupervised chil-
dren plugged cables from a home apnea
monitor into outlets; one death in a
hospital when electrocardiogram ca-
bles were plugged into an infusion
pump power cord; and a death when a
neonatal monitor’s lead wires were
plugged into a power cord for another
device.

Advance notice of proposed rule-
making was issued on May 19, 1994. The
proposed rule was published June 21,
1995, comments to be received by Sep-
tember 8, 1995. Obviously, that would
not go into effect. It would not be per-
mitted to go into effect without all the
additional analyses provided in S. 343.

Mr. President, if we are going to have
a reasonable effective date, I think we
should do what we have in the Glenn-
Chafee bill. We should put the effective
date out 6 months beyond passage of
the legislation to allow agencies some
reasonable time to put into place the
new requirements to administer the
legislation.

The amendment proposed may let the
meat inspection rule through; too
many others will still be stopped, in-
cluding these I just mentioned.

Another example. There are also
some other problems with S. 343. There
is a general problem illustrated by the
debate today and yesterday. The
amendments offered yesterday, and
Senator JOHNSTON’S second-degree
amendment this morning, show with-
out a doubt that the proponents of S.
343—and I think they know it—have a
less than satisfactory bill. They know
it is a bad bill. I think it goes too far,
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and I think they also know it goes too
far, because each time we get close to
raising issues or offering amendments,
as happened yesterday, they leap up to
modify their own bill to avoid the inev-
itable conclusion on the floor that
their bill is flawed.

I think the bill they brought to the
floor would harm public health and
safety. They may not be willing to
admit that, but I think they know it is
true nevertheless, and the examples I
gave this morning of what would hap-
pen to the change to it that is proposed
by the Johnston amendment, which re-
places the proposal made by Senator
DASCHLE earlier today, would go fur-
ther in that direction, as I see it.

Mr. President, I want to point out
one other thing. We talk about these
amendments and rules and regulations
and what would be required of the
agencies to comply with the require-
ments of this bill.

Let me start off by saying that in
committee, we had testimony that the
estimate is that for each major rule
and regulation that is put out under
the version of regulatory reform that
passed the House, it would cost some-
where around $700,000 to put the rule
out. That was questioned by some peo-
ple when I brought that out on the
floor yesterday, and we discussed it in
private back here. But let me give an
example.

The Clean Water Act was passed back
in 1972. There was an amendment to it
later in 1972. There was another amend-
ment to the Clean Water Act in 1977,
and another one in 1987. It has been 8
years from 1987 to the present time.
Just one regulation put out pursuant
to that Clean Water Act, and I do not
have a listing of how many regs were
put out overall. But one regulation,
that pertaining to effluent limitation
guidelines and standards for metal
products and machinery put out under
that act, has taken 8 years to do.

This thick document that I hold be-
fore you is just the index for it. It just
went into effect April 1995. That is just
the index. I wish we had time to go
through all these pages. These are sin-
gle-spaced pages, one after the other,
all the requirements.

This is just the development docu-
ment for how they were going to go
about it. This is pursuant to laws that
we passed. If we want to see who is at
fault for a lot of this, look in the mir-
ror.

This is just a development document
for the proposed effluent guidelines and
standards for the metal products and
machinery phase I point source cat-
egory. That is just one regulation.

Do you know how much shelf space is
taken up with that one regulation, that
one single regulation put out pursuant
to what we passed here in the Clean
Water Act? I stepped off the width of
this Chamber a while ago, and it comes
out to somewhere around 112 to 115 feet
of pacing here. That one regulation has
shelf space of 123 feet just for the docu-
ments involved with one regulation.



July 12, 1995

Yet, we passed yesterday afternoon a
new requirement in this bill that would
open it up for hundreds and hundreds of
new regulations that would have to
meet the requirements of S. 343.

Now, sometimes I do not think we
know what we are doing around here.
In other words, just the shelf space for
this regulation would be about 10 feet
longer than from that wall to this wall
in the Senate Chamber. I know any-
body that happens to be watching this
discussion on TV does not have an idea
of what this dimension is here. But it
is about 45 paces across here to get
that kind of distance, taking about a
yvard per pace. That is one regulation
we are talking about, under the Clean
Water Act.

I do not know how many regulations
are required. I think there are probably
several hundred. I do not know the
exact number, but I am sure there are
at least several hundred under the
Clean Water Act that we passed right
here. Can they cut back on that and
can they get by with 60 feet of shelf
space? I do not know. I know that what
we are going to require with this legis-
lation whole new requirements, a
whole new cost-benefit analysis, whole
new risk assessment, least cost anal-
ysis—that means agencies have to de-
velop a number of additional options to
see which one is least costly. You can-
not make more judgment and say we
go with the one we think is most likely
to be successful and exercise some
commonsense judgment. Now we are
going to have to develop several op-
tions under each one of these things,
and we will probably double that space
across the Chamber that would be
needed to hold all these analyses.

That is just an example of what we
are requiring here with some of this
legislation. At the same time, we are
talking about cutting down the agen-
cies, cutting back on their budget, cut-
ting people, getting people out of Gov-
ernment. Through our actions here, we
are loading on additional requirements
that are almost unbelievable. Can you
imagine one regulation that requires
123 feet of shelf space and requires doc-
uments like I held up here just for the
index?

That is just one under the Clean
Water Act of 1972. And the subsequent
amendments, and the final amendment
that requires this was put out 8 years
ago, and the final rule is coming out in
1995.

So, Mr. President, I am very con-
cerned about where we go with this. I
think we take a much more logical ap-
proach with S. 1001, the Glenn-Chafee
bill. We would not leave out certain
things, such as I mentioned here on
mammography; flammability regula-
tions, which protect families in homes;
on the cables and lead wires; medical
machinery, and so on. Those would all
be left out in S. 1001. They would have
to go back and go through this whole
process over again if we passed the
amendment submitted by the Senator
from Louisiana to S. 343.
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So, for all these reasons I have just
given, I oppose this. I hope we can
have, but I do not know whether the
Senator from Louisiana still wants, a
vote on his amendment. He talked
about possibly withdrawing it so we
can get on with a vote on the Daschle
amendment.

Mr. President, I ask unanimous con-
sent that an article from the July 17,
1995 Business Week be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

ARE REGS BLEEDING THE ECONOMY?

To the Republican Congress, regulations
are like a red cape waved in front of a raging
bull. “Our regulatory process is out of con-
trol,” says House Science Committee Chair-
man Robert S. Walker (R-Pa.). He and other
GOP leaders charge that nonsensical federal
rules cripple the economy, kill jobs, and sap
innovation. That’s often true: Companies
must spend enormous sums making toxic-
waste sites’ soil clean enough to eat or ex-
tracting tiny pockets of asbestos from be-
hind thick walls.

That’s why GOP lawmakers on Capitol Hill
want to impose a seemingly simple test. In a
House bill passed earlier this year and a Sen-
ate measure scheduled for a floor vote in
July, legislators demand that no major regu-
lation be issued unless bureaucrats can show
that the benefits justify the costs. ‘“The reg-
ulatory state imposes $500 billion of burden-
some costs on the economy each year, and it
is simply common sense to call for some con-
sideration of costs when regulations are
issued,” says Senate Majority Leader Bob
Dole (R-Kan.).

That sounds eminently reasonable. But
there’s a serious flaw, according to most ex-
perts in cost-benefit calculations. ‘“The les-
son from doing this kind of analysis is that
it’s hard to get it right,” explains economist
Dale Hattis of Clark University. It’s so hard,
in fact, that estimates of costs and benefits
may vary by factors of a hundred or even a
thousand. That’s enough to make the same
regulation appear to be a tremendous bar-
gain in one study and a grievous burden in
the next. “If lawmakers think cost-benefit
analysis will give the right answers, they are
deluding themselves,” says Dr. Philip J.
Landrigan, chairman of the community med-
icine department at Mount Sinai Medical
Center in New York.

There’s a greater problem: The results
from these analyses typically make regula-
tions look far more menacing than they are
in practice. Costs figured when a regulation
is issued ‘‘almost without exception are a
profound overestimate of the final costs,”
says Nicholas A. Ashford, a technology pol-
icy expert at Massachusetts Institute of
Technology. For one thing, there’s a tend-
ency by the affected industry to exaggerate
the regulatory hardship, thereby overstating
the costs.

More important, Ashford and others say,
flexibly written regulations can stimulate
companies to find efficient solutions. Even
critics of federal regulation, such as Murray
L. Weidenbaum of Washington University,
point to this effect. ‘‘If it really comes out of
your profits, you will rack your brains to re-
duce the cost,” he explains. That’s why
many experts say the $500 billion cost of reg-
ulation, bandied about by Dole and others, is
way too high.

Take foundries that use resins as binders
in mold-making. When the Occupational
Safety & Health Administration issued a new
standard for worker exposure to the toxic
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chemical formaldehyde in 1987, costs to the
industry were pegged at $10 million per year.
The assumption was that factories would
have to install ventilation systems to waft
away the offending fumes, says MIT econo-
mist Robert Stone, who studied the regula-
tion’s impact for a forthcoming report of the
congressional Office of Technology Assess-
ment (OTA).
BOTTOM LINES

Instead, foundry suppliers modified the
resins, slashing the amount of formaldehyde.
In the end, ‘‘the costs were negligible for
most firms,” says Stone. What’s more, the
changes boosted the global competitiveness
of the U.S. foundry supply and equipment in-
dustry, making the regulation a large net
plus, he argues.

While federal rules that improve bottom
lines are rare, regulatory costs turn out to
be far lower than estimated in case after
case (table). In 1990, the price tag for reduc-
ing emissions of sulfur dioxide—the cause of
acid rain—was pegged at $1,000 per ton by
utilities, the Environmental Protection
Agency, and Congress. Yet today the cost is
$140 per ton, judging from the open-market,
price for the alternative, the right to emit a
ton of the gas. Robert J. McWhorter, senior
vice-president for generation and trans-
mission at Ohio Edison Co., says the expense
could rise to $250 when the next round of con-
trols kicks in, ‘‘but no one expects to get to
$1,000.”” The reason: Low-sulfur coal got
cheaper, enabling utilities to avoid costly
scrubbers for dirty coal.

Likewise, meeting 1975 worker-exposure
standards for vinyl chloride, a major ingre-
dient of plastics, ‘‘was nothing like the ca-
tastrophe the industry predicted,” says
Clark University’s Hattis. He found in a
study he did while at MIT that companies
developed technology that boosted produc-
tivity while lowering worker exposure.

Of course, it’s possible to find examples of
underestimated regulatory costs. And even
critics of the GOP regulatory reform bills
aren’t suggesting that cost-benefit analysis
is worthless. ‘“We should use it as a tool” to
get a general sense of a rule’s range of pos-
sible effects, says Joan Claybrook, president
of the Ralph Nader-founded group Public Cit-
izen. But she and other critics strongly op-
pose the Republican scheme to kill all regs
that can’t be justified by a cost-benefit exer-
cise. As a litmus test for regulation, ‘‘the un-
certainties are too broad to make it terribly
useful,” says Harvard University environ-
mental-health professor Joel Schwartz.

What is useful is moving away from a com-
mand-and-control approach to regulation.
There’s widespread agreement among compa-
nies and academic experts that bureaucrats
should not specify what technology compa-
nies must install. It’s far better simply to
set a goal, then give industry enough time to
come up with clever solutions. ‘“We need the
freedom to choose the most economical way
to meet the standard,” explains Alex
Knauer, chairman of Ciba-Geigy Ltd. Krauer,
for example, points to new, cleaner, proc-
esses for producing chemicals that end up
being far cheaper than installing expensive
control technology at the end of the effluent
pipe.

DUMB THINGS

But when goals are being set for industry,
the proposed cost benefit analysis approach
could have a perverse effect. That’s because
agencies are rarely able to foresee the low-
pollution processes industries may concoct.
Smoke-stack scrubbers are a good example.
The bean-counters will use the known price
of expensive scrubbers in their analyses.
Their cost-benefit calculations will then
argue for less stringent standards. And those
won’t help spark cheaper technology. The re-
sult can be the worst of both worlds: costlier
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regulation without significant pollution re-
ductions. “It’s a vicious circle,” explains
Stone, “If you predict that the costs are
high, then you stimulate less of the innova-
tion that can bring costs down.”

There’s no doubt reform is needed. “‘Frank-
ly, we have a lot of dumb environmental reg-
ulations,” says Harvard’s Schwartz. But he
puts much of the blame on Congress for or-
dering agencies to do dumb things. Now,
Congress is tackling an enormously complex
issue without fully understanding the rami-
fications, Schwartz and other critics worry.
Overreliance on cost-benefit analysis could
make things worse for business, workers and
the environment.

REGULATION ISN’'T ALWAYS A COSTLY BURDEN

Many regulations cost much less than ex-
pected because industry finds cheap ways to
comply with them.

COTTON DUST

1978 regulations aimed at reducing brown
lung disease helped speed up modernization
and automation and boost productivity in
the textile industry, making the cost of
meeting the standard far less than predicted.

VINYL CHLORIDE

Reducing worker exposure to this car-
cinogen was predicted to put a big chunk of
the U.S. plastics industry out of business.
But automated technology cut exposures and
boosted productivity at a much lower cost.

ACID RAIN

Efficiencies in coal mining and shipping
cut prices of low-sulfer coal, reducing the
need to clean up dirty coal with costly scrub-
bers. So utilities spend just $140 per ton to
remove sulfur dioxide, vs,. the predicted
$1,000.

Mr. GLENN. I yield the floor.

Mrs. MURRAY addressed the Chair.

The PRESIDING OFFICER (Mr.
KEMPTHORNE). The Senator from Wash-
ington is recognized.

Mrs. MURRAY. Mr. President, I will
speak on the floor later on the entire
regulatory reform bill and its affect on
the American public.

I rise today to speak specifically to
the Daschle amendment because it af-
fects me personally and I feel very
strongly about it. The underlying
Daschle amendment on the floor for de-
bate right now takes us a step closer to
protecting a particularly vulnerable
segment of our population—our chil-
dren—from the most American of
foods, the hamburger.

The Center for Disease Control esti-
mates that thousands of people become
ill each year due to E. coli-contami-
nated meat. In fact, one of the first
tough issues I had to deal with upon
my election to the U.S. Senate was vis-
iting young children in hospitals in my
hometown of Seattle and in Tacoma
who had innocently eaten Jack in the
Box hamburgers and then found them-
selves in critical condition after being
infected by E. coli. Three of those chil-
dren died in that outbreak. All I could
do was stand there and assure those
families that I would try to do all I
could to make sure that this would not
happen to any other child in our State
or in this country.

Since that outbreak in the Pacific
Northwest, this country has suffered 50
outbreaks of E. coli in 23 other States.
E. coli repeatedly appears in ground
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beef that has been inspected under cur-
rent meat inspection methods.

But help is finally on the way. This
past January, USDA proposed a new
meat inspection system that requires
modern food handling techniques, safe
storage, and scientific testing at
slaughter houses and meatpacking
plants. I think we all know that such a
revised regulatory system is long over-
due. But I am afraid that even with the
amendment adopted yesterday by this
body, this meat inspection regulation
will be delayed because its opponents
may—and very likely will—petition
and subject this rule to the cum-
bersome review required by this bill.
And any delay in this vital regulation’s
implementation will allow more chil-
dren to become ill. Consequently, this
Congress could become responsible for
the illness and perhaps the death of
thousands of children in this country.

I do not pretend to be an expert on
the intricacies of this regulatory re-
form bill. I do know, however, that I
have given my word to families who
have lost children due to our current
regulatory system’s failure. I promised
them I would work to protect children
from lethal food products. So I strong-
ly support the Daschle amendment en-
suring the most expeditious implemen-
tation possible of E. coli regulations.

Mr. President, I intend to keep my
word to the families who lost children
in my State, who ate hamburgers that
were tainted by E. coli. I intend to do
it by voting for other amendments to
S. 343 that will ensure that the Govern-
ment works efficiently and cost effec-
tively and that it will encourage gen-
eral protection of human health and
our environment.

We have to remember that it is our
responsibility as the Nation’s leaders
to have commonsense protections in
place and to ensure that those are
there for all of our constituents. So I
urge all of my colleagues to vote for
the Daschle amendment.

I yield the floor.

Mr. KERRY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KERRY. Mr. President, I thank
the distinguished Chair.

Mr. President, I have listened with
some interest, as I am sure other peo-
ple have, while the distinguished Sen-
ator from Utah has come to the floor
with a list of egregious regulatory ex-
cesses, which I think he has called his
top 10 list of silly regulations. And as
one listens to those silly regulations, it
is pretty easy to sit back and say, hey,
that is pretty silly. Why is my Govern-
ment doing silly things like that? It
builds up resentment to regulations,
and people say, wow, that is what this
bill is all about. This bill will get rid of
those silly regulations.

Now, the Senator from North Dakota
is going to be here at some point in
time, and he is going to discuss a few of
the silly designations from the Senator
from Utah. I would like to take on a
couple, if I can, and I would like to try
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to substitute reality for the quick hit,
easy perception. I begin that, Mr.
President, by saying, as a number of us
have said on this side of the aisle for a
number of days, there are excesses in
our regulatory process. And nobody in
this Chamber denies that, and nobody
in this Chamber is going to deny the
need to have regulatory reform. There
are stupid things that happen, and
when we find them, we ought to get rid
of them.

But what disturbs me, Mr. President,
is to see an opportunity taken to label
as sort of the top 10 silly items, items
which when you look at them are not
actually so silly after all or do not
even fit or belong in that kind of cat-
egory.

Now, I would like to go through a
couple of those and set the record
straight and factually look at some of
the supposedly silly regulations, and
perhaps my colleague from Utah would
be willing to look at the real language
and acknowledge that there may be a
rationale there that has not been prop-
erly characterized in his top 10 silly
list.

I am reading from the CONGRES-
SIONAL RECORD of June 28 when the
Senator from Utah talked about the
Head Start Program. He pointed to a
church in Harlem, the Abyssinian Bap-
tist Church, that struggled ‘‘for 4 years
to get approval for a Head Start pro-
gram in a newly renovated building.
Most of those 4 long years was spent
arguing with Federal bureaucrats con-
cerning the dimensions of the rooms.”

Mr. President, that is the Senator’s
rhetoric. Here is the reality: According
to the New York City Agency for Child
Development, there are not any Fed-
eral ordinances or regulations that
apply to that building or to the rooms.
None. Zero. In fact, it was local regula-
tions—not Federal regulations—with
which they were dealing and which
were responsible for the delays.

According to Richard Gonzalez, the
Assistant Deputy Commissioner re-
sponsible for running Head Start, ‘“The
Federal Government did nothing to
hold up this project.” Yes, it took 4
years for the program to become oper-
ational, but the 4 years were not spent
arguing about the dimensions of the
rooms, they were spent finding spon-
sorship for the program; obtaining a
lease agreement between the church,
the owner of the property, and the city
of New York; and completing the li-
cense process with the various city
agencies.

So we have rhetoric and we have re-
ality. This is the reality, Mr. Presi-
dent. I submit that that greatly
changes the perspective of the way in
which we ought to approach this de-
bate.

On the same day, June 28, the Sen-
ator from Utah cited the use of Braille
on drive-through cash machines. Now,
that is pretty silly on its face, is it
not? It is nice to come to the floor of
the Senate and make fun of the notion
that Braille is required on anything to
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do with a drive-through machine be-
cause, obviously, blind people are not
driving.

That is basically the thrust of the
comments that were made on the floor.
It sounds absurd and the rhetoric can
make it pretty laughable, and people
can get angry at regulations.

But what is the reality, Mr. Presi-
dent? The reality is that the banking
industry itself recognized the need for
these machines for passengers and for
walk-up users. There are plenty of
places in America where you have just
one machine at a facility and you have
a walk-up/drive-in teller, and people
walk to the teller machine, just as
they drive up to it.

In point of fact, because many blind
people or visually impaired people do
not want to be required to give up their
privacy, they may be riding in a car
and the car drives them to the auto-
matic teller machine [ATM]. But they
do not want to give their personal iden-
tification number to a stranger, so
they get out of the car and they walk
up and they use the ATM machine.

What happened here on the floor is
almost insulting to those who are vis-
ually impaired, who have won the right
which the banking industry has sug-
gested is necessary.

In discussing the regulation, this is
what the American Banking Associa-
tion said:

It is entirely conceivable and not unex-
pected that a passenger may exit the auto-
mobile to use the drive-up ATM, and this
passenger may be an individual who is vis-
ually impaired.

The American Foundation for the
Blind brought to my attention that de-
spite what appears to be an obvious
conclusion, blind or visually impaired
people do use drive-up ATM machines.
They may take a cab to the bank. They
may ask a friend or a relative to drive
them. But bank transactions are very
personal and they clearly want to con-
tain their pin number to themselves, so
they say many times drive-up ATM
machines are the only ones available
after regular banking hours.

Now, the regulation that applies to
this, Mr. President, only requires one
machine of several available to have
the Braille. If that machine is indoors,
that satisfies the requirement. So
there is no requirement that a machine
that is drive-up must have the Braille.
The only requirement is that one ma-
chine be available to the visually im-
paired. Is that a silly requirement? Not
quite as silly as the Senator seemed to
want to make it out to be.

Another example of rhetoric versus
reality: The Senator from Utah said
that Government regulations on the
sale of cabbage total almost 30,000
words.

Mr. President, I ask unanimous con-
sent that the Government regulations
on cabbage be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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AGRICULTURAL MARKETING SERVICE, USDA
GENERAL
§51.4120. General.

(a) The accompanying grades for cabbage
are intended to facilitate transactions be-
tween growers and processors who may wish
to use a purchasing system based upon the
quality of cabbage delivered. These grades
are an out-growth of the widely accepted
principle that price should be directly pro-
portional to quality. The grower who deliv-
ers high quality cabbage deserves a premium
price because such cabbage enables the proc-
essor to pack a better quality proudct.

(b) In the application of these standards it
is assumed that in most instances sellers
will not sort their cabbage into separate lots
of U.S. No. 1 and U.S. No. 2 grades before de-
livery to the buyer, and that the buyer will
pay a certain price for the percentage of each
in the lot as determined by inspection. Upon
delivery, the inspector will simply sort rep-
resentative samples taken from each lot, and
determine the percentage of each grade.
Final settlement would then be made by ap-
plying the percentage of each grade to the
total weight of the lot, and then applying
the contract prices established for each
grade. Under such a procedure, there is no
need for tolerances.

(¢) It will be noted, however, that the
standards provide tolerances but these apply
only when a grower or shipper has actually
sorted his cabbage into separate lots of U.S.
No. 1 and U.S. No. 2 grades before delivery to
the buyer.

GRADES
§51.4121. U.S. No. 1.

“U.S. No. 1” consists of heads of cabbage
which are firm, and well trimmed; which are
free from soft rot, seedstems, and from dam-
age caused by bursting, discoloration, freez-
ing, disease, birds, insects, mechanical or
other means. Unless otherwise specified, the
weight of each head of cabbage shall be not
less than 3 pounds. (See §51.4124.)

§51.4122. U.S. No. 2.

“U.S. No. 2” consists of heads of cabbage
which are not soft; which are fairly well
trimmed, free from soft rot, seedstems, and
from serious damage caused by bursting, dis-
coloration, freezing, disease, birds, insects,
mechanical or other means. Unless otherwise
specified, the weight of each head shall be
not less than 2 pounds. (See §51.4124.)

CULLS
§51.4123 Culls.

‘‘Culls” are heads of cabbage which do not
meet the requirements of either of the fore-
going grades.

TOLERANCES
§51.424 Tolerances.

(a) For the purpose of determining compli-
ance with one of the foregoing grades the fol-
lowing tolerances, by weight, are provided in
order to allow for variations incident to
proper grading and handling:

(1) For defects. Ten percent for cabbage in
any lot which fails to meet the requirements
of the grade, including therein not more
than 3 percent for cabbage which is affected
by soft rot and including in this latter
amount not more than 1 percent for cabbage
which is seriously damaged by soft rot.

(2) For size. Ten percent for cabbage in any
lot which fails to meet the specified min-
imum size.

(b) In the application of these standards to
determine the percentages of cabbage in any
lot which meet the requirements of the re-
spective grades no tolerances apply.

DEFINITIONS
§51.4125 Well trimmed.

Well trimmed means that the head shall be

free from loose leaves and the stems shall be
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not longer than one-half inch. Loose leaves
shall be considered those leaves which do not
closely enfold the head. Heads of cabbage
which show evidence of having been well
trimmed in the field shall be considered as
meeting the trimming requirements al-
though they may have some leaves which
have become loose in the process of ordinary
handling.

§51.4126 Seedstems.

Seedstems means those heads which have
seed stalks showing or in which the forma-
tion of seed stalks has plainly begun.
§51.4127 Damage.

Damage means any defect, or any combina-
tion of defects, which materially detracts
from the processing quality of the cabbage,
or which cannot be removed in the ordinary
process of trimming without a loss of more
than 5 percent, by weight, in excess of that
which would occur if the head of cabbage
were perfect.

§51.4128 Soft.

Soft means loosely formed or lacking com-
pactness.

§51.4129 Serious damage.

Serious damage means any defect, or any
combination of defects, which seriously de-
tracts from the processing quality of the
cabbage, or which cannot be removed in the
ordinary process of trimming without a loss
of more than 15 percent, by weight, in excess
of that which would occur if the head of cab-
bage were perfect.

Mr. KERRY. The Government regula-
tions on cabbage, Mr. President, are
1,808 words—only 208 words more than
it took the Senator from Utah on June
28 to describe the problems with the
30,000 words and other silly regulations
that do not exist.

The truth is, according to the San
Diego Union-Tribune:

That cabbage quote has been Kkicking
around for years. . . It cropped up as a Read-
er’s Digest filler years ago. That is where
Ronald Reagan admitted finding it . . . and
the thing has obtained a life of its own.

I ask the Senator from Utah if he has
actually read the regulations, the
30,000 words, because here are 1,800
words, and what these 1,800 words do,
Mr. President, is establish a capacity
for the Federal Government to guar-
antee that those who grow cabbage get
the highest price possible for the best
cabbage by defining what will be the
Grade No. 1 of cabbage and defining
subsequently what is Grade No. 2 of
cabbage.

Farmers all across this country have
appreciated and applauded the fact
that a very precise definition of that
standard exists, so that high-quality
cabbage can command an appropriate
price.

I would suggest, Mr. President, that
this really frames the debate here, in a
sense. There is a rush to try to charac-
terize very legitimate regulations as
somehow excessive or unwanted when,
in fact, if we stop and take a look at
them, there are a number of examples
of how these regulations assist people
and make a difference to the lives of
Americans.

I repeat, there are some silly regula-
tions. Every Member knows that. We
ought to be engaged in a process here
that allows Members to legislate in a
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way that tries to get rid of those that
are legitimately silly but also allows
us to improve this bill and to eliminate
provisions which seeks to do things
that I do not think any American
wants to do.

Let me give an example, Mr. Presi-
dent. There is a provision in this bill
that weakens the toxics release inven-
tory [TRI]. The TRI program origi-
nated in 1986. This important sunshine
law is the most successful voluntary
environmental program Congress has
ever enacted. Yet all that the toxics re-
lease inventory requires is a right-to-
know. Because of TRI, emissions from
facilities have decreased 42 percent na-
tionwide since 1988; a reduction of 2 bil-
lion pounds.

If you are a citizen living in your
community, and you have a large
chemical plant or a small chemical
plant or some business entity, and it is
discharging toxins into the environ-
ment, the current law does not require
them to stop discharging; the current
law does not require them to stop using
chemicals. It does not require them to
stop producing chemicals. It does not
require them to stop selling chemicals.
This sunshine law does not require
anyone to reduce their use of chemicals
in any way; TRI only requires that
companies that use over 10,000 pounds
or produce over 25,000 pounds—a sig-
nificant amount—of chemicals report
the discharges from that usage on the
TRI for everyone to see. It just re-
quires them to tell the people in the
community what they are emitting.

I just came from a press conference
where the head of the Firefighters
Union, representing 200,000 firefighters
in America, said if you get rid of this,
you will cost firefighters lives and the
lives of the citizens who they are try-
ing to save. Fire departments need to
be able to plan, to know what kind of
fire they are fighting in a particular
community. Under today’s law, if you
have a fire in a community, because of
the toxics release inventory, they just
punch up the information on the com-
puter, and they can look at the busi-
ness where they are going to fight the
fire. They see precisely the kind of
chemicals that are contained at that
facility, and they know whether they
need gas masks, whether they need full
chemical enclosures, whether to expect
an explosion, whether to evacuate.
They know a whole series of things in
the public interest, Mr. President.

Since 1988, when the first reporting
information was available, we have re-
duced the chemical emissions in this
country by 42 percent voluntarily.

Some 2 billion pounds of chemicals
have been taken out of the exposure
stream to American citizens. We did
not require it. There is no law that
made it happen. But, because these
companies were required to tell people
what they were emitting, they began
to better understand themselves what
the consequences were and they began
to make some different judgments;
judgments about how best to prevent
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pollution, how to better use and con-
serve their raw materials in order to
waste less; how to make their processes
more efficient and by so doing save
money.

There is no rationale, there is no sci-
entific argument, there is no accept-
able health standard argument, there
is no environmental argument for com-
ing in here in the Dole-Johnston bill
and just throwing this out and creating
a new risk-based standard that will re-
quire the 280 chemicals that were put
on the list in November 1994 to sud-
denly be available for review again,
and for many of them to jump over a
whole series of tougher hurdles as to
whether or not they will ever get back
on the list.

So I hope my colleagues will take a
hard, hard look at the reality of some
of the provisions in this bill. I repeat,
I would like to vote for a regulatory re-
form bill. I know the Senator from
Ohio would. We appreciate the oppor-
tunity to be able to legislate and make
changes that could improve this bill so
we can do so. I am prepared to accept
a cost-benefit evaluation and risk as-
sessment standard in the analysis. I
think that is fair. I think it is impor-
tant.

But we should not make it a standard
which somehow precludes the capacity
of the rulemakers to make some rules,
and of people to continue programs of
good common sense.

Another example of what this bill is,
it essentially eliminates the Delaney
clause. The Delaney clause protects
our citizens from being exposed to car-
cinogens in their food. The Dole-John-
ston bill does not come in and suggest
a responsible fix. It does not come in
and suggest we can improve this in a
thoughtful way that protects the
health of children while reforming the
Food, Drug and Cosmetic Act. This bill
legislates changes preferred by one set
of special interests and I hope the U.S.
Senate does not embrace this provi-
sion.

So, my hope is that we are going to
keep our eye on the ball here, as we lis-
ten to people denigrate—easily deni-
grate—regulations. I hope that our ap-
proach to reform will be done with ac-
curacy and reflect the reality of the
benefits that accrue to Americans be-
cause many of these efforts will be used
to guarantee standards by which prod-
ucts will be sold and Americans will
live.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Louisiana is recognized.

Mr. JOHNSTON. Mr. President, we
had hoped to set aside the underlying
Daschle amendment, which would set
aside with it the Johnston substitute
amendment. But I understand the mi-
nority leader wishes to go ahead with
his amendment, so I regret to say the
state of play is this.

I proposed a second-degree amend-
ment which I believe totally and com-
pletely solves the problem and I have
said to my colleagues, Why do you not
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take ‘‘yes” for an answer? My col-
leagues on this side of the aisle do not
seem to want that ‘‘yes’” for an answer.
In the meantime, the proposal that I
had, which I thought was suitable on
the Republican side of the aisle, appar-
ently has some major problems t